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STATEMENT OF QUESTIONS PRESENTED 
1. Is there substantial evidence to support the finding 
by the majority of the Board panel that, although the 
discharge of 14 union employees was found to be part of 
an unlawful course of conduct designed to oust the union 
members, the contemporaneous discharge of four other 
union employees was for non-discriminatory reasons? 


2. Are two members of a three-member Board panel free 
to deny back pay to discriminatees when the denial con- 
stitutes a repudiation of Board law long established and 
adhered to by the present Board majority? 


3. Aside from precedent, was the denial of back pay to 
11 discriminatees an abuse of discretion in the circum- 
stances of this case? 


4. Did the Board err, as a matter of law, in failing to 
find that the company, by unlawfully discharging a number 
of union members and by certain other conduct, inten- 
tionally provoked the remaining union employees into 
leaving their jobs, thereby constructively discharging them 
and entitling them to back pay? 


5, Where unlawfully discharged employees and unfair 
labor practice strikers unconditionally offer to return to 
work as a group, was the company’s rejection of the offer 
a violation of the Act entitling all members of the group 
to back pay from the date of the offer? 


TABLE OF CONTENTS OF BRIEF 


STATEMENT OF QUESTIONS PRESENTED ...-- 
JunispicTionaL STATEMENT 

STATEMENT OF THE Cask 

STATEMENT OF POINTS «0.0. + eee eres ieee a 
Summary or ARGUMENT 


ARGUMENT 


I. The discharge of the 4 ‘‘extras’’: the Trial Ex- 
aminer’s theory of dismissal was based on a mis- 
construction of the statute; the Board majority’s 
basis of dismixsal lacks factual support ..-..+-- 


A. The Trial Examiner’s position ... 
if 
B. The position of the Board majority 
. The back pay issue 


A. Two members of a five-member Board are not 
free to repudiate the majority Board doctrine 
entitling discharges to hack pay from the date 
of discharge in the present circumstances 27-83 


B. Aside from its repudiation of established prin- 
ciples, the denial of back pay to 11 discrim- 
inatoes was an arbitrary exercise of the 
Board’s duty to fashion a remedy appropriate 
to the redress of the unfair practices 34-40 


C. The Board erred in failing to find that the 
company intentionally provoked the strike, 
thereby constructively discharging the men; 
the strikers are thus entitled to back pay ... 41-42 

D. In any event, all the employees are entitled 
to back pay from March 25, 1959, the date of 
the company’s rejection of their offer to re- 
turn as a group ‘oot 42-43 


CONCLUSION voce eee cere 


Table of Contents of Brief Continued 


INDEX OF CITATIONS 
Cases: Page 


Aeme Industrial Police, 58 NLRB i DAs Liban era coer 
Alabama Mills, Ine., 2 NLRB 20, 38 0.0.0.6... eee eee 
Alaska Juneau Gold Mining Co., 2 NLRB 125, 146 . 
American Mfe. Co., 5 NLRB 443, 467 

Berkshire Knitting Mills, 17 NLRB 239 3 
*Draper Corp., 52 NURB 1477 «2... eee eee ee ee 29, 37 
Ford Motor Co., 23 NLRB 548, 609 

*Fre A Snow ct al. d/b/a Snow & Sons, 134 NLRB No. 


*LL G LW.U. v. NLRB, 237 F. 2 
99 US. App. D.C. 64 2... t 

Tndiana Desk Co., 56 NLRB 76 

Insurance Agents International Union, AFL-CTO v. 
NLRB, 104 U.S. App. D.C. 218, 260 F. 2d 736; aff’d 
80S. Ct. mee 316 ae 407 


Od 212 (Sth Ci ir. “ 
Kopman-Woracek Shoe Mfg. Co., 66 NT RB No. 101. 
Lahor Board v. Bradford Dyeing Assn., 310 U.S. 318 
Labor ee vy. Mackay Radio & Telegr aph Co., 304 


Labor Boats v. ‘Soven-Up Bottling Co., 344 U.S. 349 .. 
Matter of Fulton Bag and Cotton Mills, 75 NLRB S83 
*Matter of Porto Rico Container Corp., 80 NLRB 1570 
Matter of Sunshine Mining Co., 7 NLRB 1253, 1268, 
1269 
*National Motor Rebuilding Corp., 19 NLRB 508 ..... 
NLRB v. District 50, United Mine Workers, 355 U.S. 
453 
NLRB v. Don Juan, Ine., 178 F. 2d 265, 267 (2d Cir. 
1949) 
*NLRB v. Mall Tool Co., 119 F. 2d 700 (7th Cir, 
1941) ROOMS et aR UT ECR ROR Ie He aye ee MIKI ee 33, oe 
NLRB v. Thompson Products, Ine., 162 F. 2d 287 (6th 
Cir. 1947) 
Olin Industries, Ine., 86 NLRB 203, 206, enf’d 191 F. 
2d 613 (Sth Cir.) ; cert. den, 343 U.S. 919 2.00.2... 
*Poultrymens Service Corp., 41 NLRB 444, 138 F. 2d 
204 (3d Cir.) 


* Cases chiefly relied upon are marked by asterisk, 


Table of Contents of Brief Continued iii 


Page 


*Rapid Roller Co., 388 NLRB 557 eee ee et 30, 37, 48 
Rockwood Stove W ake, 63 NLRB 1297 ...........37, 43 
Stafford Operating Co. 96 NI nes L217 
State Packing Co., 
Texas Textile Mills, ! 
*The Good Coal Co,, 12 2 
The Pickwick Co., 69 ALRB Ne 40 
United Aircraft Corp., Pratt & Whitney Aircraft Div., 
67 NLRB No, SO 
United Dredging Co., 30 NLRB 739 
Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951) 
Volney Felt Mills, Inc.. 70 NURB 908 
Waples-Platter Co., 49 NURB 1156 
Webb Wheel Div., American Steel & Pump Corp., 121 
NLRB 1410, 1411, fn. 3 
Western Felt Works, 10 NLRB 407, 448 


STATUTE: 
29 ULS.C. Sections 158(a) (3) and 160(e) 


MIscELLANEOUS: 


Friendly, Henry J... The Federal Administrative Agen- 
cies: The Need for Better Definition of Standards, 
75 Harv. L. Rev, 863, 875 (Mareh 1962) 


NLRB, 4th Annual Report, p. 105 22... 20... eee ee eee 


* Cases chiefly relied upon are marked by asterisk, 


IN THE 


United States Court of Appeals 


For tHe District or CotumBia Circuit 


No. 16,757 
Rocer W. Wueruer, Jr. tT aL, Petitioners 
v. 
NatioxaL Lasor Revations Boanp, Respondent 
Grorce W. Bau, er aL, ere, Intervenors 


No. 16,937 
Grorce W. Batu, ET AL, ETC, Petitioners 
Vv. 


Nationa, Lasor Revations Boarp, Respondent 
Rocer W. Wuerwer, Jn, et aL, Intervenors 


On Petitions to Review and Modify and on Request to Enforce 
an Order of the National Labor Relations Board 


BRIEF FOR PETITIONERS 
ROGER W. WHEELER. JR., ET AL. 


JURISDICTIONAL STATEMENT 


This case is before the Court on the petitions, respec- 
tively, of Roger W. Wheeler, Jr., et al., and George W. Ball, 
et al., ete, to review an order of the National Labor 
Relations Board issued on December 7, 1961, pursuant to 
Section 10(¢) of the National Labor Relations Act, as 
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amended (61 Stat. 136, 29 U.S.C. See, 151 et seq.). In its 
answer in No. 16,937 the Board requests enforcement of 
its order against petitioners George W. Ball, et al. The 
two cases were consolidated by order of this Court on 
April 19, 1962. By orders of this Court, petitioners were 
permitted to intervene in cach case, The jurisdiction of 
this Court is based on Section 10(f) of the Act. The 
Board’s Decision and Order is reported at 134 NLRB 
No. 109 (J.A. 52-70). 


STATEMENT OF THE CASE 


The complaint charged the company! with — dis- 
criminatorily discharging 18 of its union employees in the 
period from March 1 to March 10, 1959; and, by that and 
certain other conduct, provoking the remaining 10 union 
employees into engaging in a strike commencing on 
March 11, 1959—all with the purpose of replacing them 
with non-union employees. [J.A. 523-530] 

The Trial Examiner found the violation as alleged with 
respect to 14 of the dischargees, but dismissed the com- 
plaint as to four. With regard to the strike, he found it 
to be an unfair labor practice strike in protest to the 
discriminatory discharges, but rejected the theory that it 
had been deliberately provoked by the company. For the 
14 dischargees, he recommended the normal remedy of 
reinstatement with back pay from the date of discharge. 
Having rejected the theory that the strike had been 
provoked and the strikers therefore constructively dis- 
charged, he limited the remedy as to them to reinstatement, 
upon application, with back pay to start five days there- 
after. (Intermediate Report, J.A, 2-52) 

A three-member panel of the Board unanimously affirmed 
all findings of unlawful practices. Two members (Fanning 
and Rodgers; Brown, dissenting) also sustained — the 
Examiner’s dismissal as to four of the discharges but 
on different grounds. On the remedy, however, the same 
two members (Brown dissenting) reversed the Examiner 


1Northern Virginia Sun Publishing Company, a partnership consisting of 
George W. Ball, Phillip M. Stern, Arnold Sagalyn and Clayton Fritchey. 
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by denying substantially all back pay to 11 of the dis- 
ecriminatees. (Board’s Decision and Order, J.A. 52-70) 
Appellants Roger W. Wheeler, Jr, et al. seck modification 
of the Decision and Order on the failure to find the 
violation as to four of the discharged employees, and on 
the denial of back pay to the 11 diseriminatees. Appellants 
further contend that the 10 employees found to be unfair 
labor practice strikers were constructively discharged and 
are also entitled to back pay starting from March 11, 
1959, the date of such discharge, Finally, appellants 
contend, for reasons discussed hereafter, that in any event 
hack pay should have been awarded to all 28 employees 
from March 25, 1959. 

The facts are as follows? 

The company publishes a daily newspaper in Arlington, 
Virginia. On April 21, 1958, it entered into a collective 
bargaining agreement with Columbia Typographical Union, 
Loeal 101, an affiliate of International Typographical 
Union, AFL-CTO, covering its composing room employees. 
The contract was to be effective from March 1, 19538, to 
February 28, 1959, but it provided that during negotiations 
for a suceeeding agreement, its terms and conditions would 
continue in effect except that “after February 28, 1959, 
either party [could] break off negotiations [and thus 
terminate the agreement] by giving notice to the other 
party.” [J.A. 460-461] 

At the time of the events in question here [February 
1959], the composing room staff consisted of the 28 em- 
ployees involved in this proceding and two others*—all 
members of the union—who worked on two_ shifts. 
[J.A. 497] 

The function of the composing room is to set news and 
advertising copy in type, proofread it. and then assemble 
the type (together with engravings of pictures and 
advertising art work) into page form ready for the next 


2 There was no conflict with respect to the facts execpt for the one men- 


tioned in footnote #8 which, as the Trial Examiner and the Bourd found, is 
unnecessary to resolve. 

3 The two others were Squires who quit on March 6 and Holliday who quit 
on February 25, 


4 


steps in the printing process. The employees who do 
this work are linotype operators, floormen, proofreaders 
and machinists. Linotype operators work the manual 
keyboard of the linotype machine which sets the news and 
advertising copy in lead type. Floormen assemble the 
type and engravings and make up the news and ads in 
final page form. Proofs are pulled and read for errors by 
the proofreaders. Machinists repair and maintain the 
machines generally. 

In June of 1958, shortly after the collective bargaining 
agreement was executed, the company decided to install 
certain equipment of newer type and to operate it with non- 
union employees, many of whom would be paid lower 
wages unilaterally established by the company. [J.A. 81 
et seq.; 898, 399] 

One piece of equipment was a teletypesetter (TTS) used 
to set type for news copy. It consists of (1) a perforating 
machine which, by manual operation of a typewriter-like 
keyboard, punches holes in a paper tape, and (2) a device 
attached to the linotype machine which feeds the tape and 
operates the machine as a piano-player role operates the 
player piano. The perforators would be operated by 
persons familiar with a typewriter keyboard. The linotype 
machines equipped with the tape-feeder would require 
monitors and machinists but not manual operators. The 
floorman’s work in assembling the news type thus 
produced is not affected by this change in method. [J.A. 97] 

The other equipment was a photocomposition machine 
(Photon) to be used for setting advertising copy. By means 
of a manually operated keyboard, it sets words on film as 
against the hot lead of the linotype machine. The filmed 
letters are cut out, assembled and pasted on paper to 
conform to the layout of the ad. This work is done by 
“‘paste makeup men’’ and is in substitution for the ad 
makeup part of a floorman’s job. An engraving is made 
of the pasted-up ad (by craftsmen not involved here) which 
is then placed into page form by a floorman. [.J.A. 83 et seq.] 

The company effectively concealed these plans from the 
composing room employees and their union. Arrange- 


>) 


ments for the leasing of the Photon and associated equip- 
ment were completed in October 1958, with instructions to 
deliver same to a local commercial warchouse on February 
1, 1959, and to install on the weekend of February 28- 
March 1; arrangements for the purchase of the TTS 
equipment were completed ino December, 1958, with the 
same instructions as to delivery and installation.‘ The 
date of installation (February 28-March 1) was selected 
by the company to coincide with the “expiration”? date of 
the contract. It is to be noted, however, that, although 
the contract expired on that date, its provisions would con- 
tinue in effect thereafter unless and until one of the parties 
were to terminate the negotiations for a new agreement. 
[J.A. SES6, 98-99, 522] 

With equal furtiveness, the company went about the 
recruitment of a non-union staff to operate the new equip- 
ment. For the photocomposition process, the first recruit 
(William Hldridge from Allentown, Pennsylvania) was 
contacted in June, 1958, and told at that time of the com- 
pany’s plan to install the new equipment on March 1, 1959. 
He began to receive pay at the rate of $150.00 per week 
in August, 1958,* although he was not scheduled to and did 
not in fact begin work until the target date of March 1, 
1959. And he was sent at company expense to the Photon 
factory school in Cambridge, Massachusetts, in) October 
1958 for a 6-week course in operation and maintenance. 
[J.A. 88-96; 261 et seq.] Two other non-union men were 
hired. one from Wisconsin and one from Massachusetts. 
They were also sent to the Photon factory school, one in 
December for the six-week maintenance and operator’s 
course and the other in early February 1959 for a two- 


week operator's course, Both received pay and expenses 
during this period, one at the rate of $85.00 per week, plus 
expenses, and the other at $95.00 per week, plus expenses. 
As in the case of Eldridge, neither was scheduled to nor 


4In December 1958, the company also purchased two new high-speed lino- 
type machines to be fitted with the TTS tapefeeders. These also were to be 
installed on Mareh Ist. [4.4.98] 


5 Less interim carnings. 
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in fact did begin work at the company’s plant until 
March 1, 1959. [J.A. 88-96; 263 et seq. ]° 

The company also hired other outside non-union help 
for the various photocomposition tasks so that when the 
Photon was installed on March 1st, it had an adequate 
group (six) to start operation; later three others were 
employed. All were engaged to report for work on March 
1st and would receive on-the-job training after that date. 
[J.A. 265-276] 

The hiring of non-union personnel for the TTS jobs 
proceeded in the same secretive way—contacts and arrange- 
ments being made carly in 1959 for work to start on 
March 1st. One man (White), who happened into the 
company’s plant looking ‘‘for some sort of employment’’, 
was put on payroll and sent to the TTS factory school at 
Long Island, New York, for training in operation and 
maintenance. Two other perforator-operators were hired 
from newspapers in Columbus, Georgia. The rest came 
through employment agencies and were trained on the job 
after March Ist. [J.A. 99 et seq.] 

To monitor and maintain the TTS-fitted linotype 
machines, the company hired two out-of-town, non-union 
persons (Wint and Schimmel), paying their transporta- 
tion expenses to Arlington, Virginia, and their motel bills 
“for a few weeks’, Wint was hired at $140 per week, 
Schimmel at $125. (Union scale was $120.50) Both men 
arrived in Arlington late in February but did not report 
for work until the TTS units were installed on March 1st. 
[J.A. 103 et seq.] 

Proofreading prior to March Ist was done by three full- 
time members of the composing room. Under the com- 
pany’s plan, after March Ist news proofreading would be 
assigned to two female employees, and advertising copy 
would be proofed by the paste-makeup men in photo- 
composition. [J.A. 149 et seq.; 322 et seq.] 


6 These salarics and expenses, prior to March 1, 1959, were paid not out of 
the company’s account but by the personal check of Phillip Stern, one of its 
owners, who charged it to the capital account of the partnership, The names 
of these three were therefore not to be found on the company ’s payroll until 
March 1, 1959. [J.A. 89-90] 
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While the above was going on—and in anticipation of 
a strike which it felt would occur on March 1st—the 
company also rounded up an out-of-town non-union staff 
to fill the conventional composing room jobs that would 
not be affected by the new equipment. [J.A. 103 et seq.] 
To this end, in January 1959, it induced the union fore- 
man of the composing room [Reginald Kane] to ‘east 
[his] lot with management.’? Kane was given a contract 
and the title of ‘‘assistant business manager’’. In 
Jannary 1959, “Ile diseussed the [company’s] plan to 
change its operations in such a manner which he felt 
would cause the union’s members to refuse to work under 
the contemplated changed conditions.’? — [.JuA. 287-289] 
And he was assured by the company that ‘fatter March 1st 
he would not have to work with . . . union men; that 
the (union men) would all leave the shop that first night 
after March Ist.? [J.A. 202-205] Nane sought—without 
success—to induce the similar defection of assistant fore- 
man Cyr, holding out the possibility of an individual 
contract and assuring him that ‘tall union men would be 
out’? [.J.A. 202-203, 213 

In January and February, armed by the company with 
“open shops’??? Nane made trips to small 
towns in Virginia, West Virginia and Maryland, foraging 
for strikebreakers. With an assist from the American 
Newspaper Publishers Association, the company also 
“contacted other publishers to see i! they knew of people 
who might be willing to help [it] publish in the event of a 
strike’? [J.A. 108, 512, 313, 337 et seq.) 


a guidebook to 


By these means, the company suececded in’ importing 
eight such persons. They were paid transportation 
expenses to Arlington from their various points of origin 
and were lodged at a nearby motel at company expense. 
On March Ist, they were placed on the payroll at $125.00 
per week, although, except as noted infra, they did no 
work until the strike began on March 11th. [.J.A. 103-109] 


7A publication of the American Newspaper Publishers Association which, 
though not so designated, admittedly served the described purpose. 
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During this entire period—from the spring of 1958 until 
February 28, 1959—the company effectively concealed these 
plans and arrangements from the union and the composing- 
room employees. It made no inquiry into the experience 
or interest of any of its union crew in the new jobs, nor 
did it offer any of them the opportunity to train for the 
new work. [J.A. 86, 88, 96, 98-101, 128, 131, 187, 247, 
254, 300, 330, 333]* Had it done so, it would have dis- 
covered not only an interest in learning and working in 
these jobs but an already existing wealth of relevant 
experience and training. [Employees Tucker, Southward, 
Squires, Mall, Schrimsher, Voelker and Raines were 
experienced in monitoring teletypesctters. Stream) and 
Figgins had paste makeup training or experience, Stream 
having taken—with company knowledge—a 16-week paste 
makeup course under union auspices shortly before the 
company converted to this process. Spilman, Fisher and 
Dore had training or experience useful to the operation 
of both the TTS perforator and the Photon. And Tueker, 
Squires, James Stewart and Schrimsher had machinists’ 
skills useful in the job of monitor-machinist for the TTS. 
[J.A. 128, 130, 186, 245-247, 253, 260, 280, 302-803, 308-509, 
318, 326, 330, 333] 


The union’s consistent policy and practice has been to 


accept these new processes and to train their members in 


8 The only mention made by the company of its interest in new machinery 
was in a telephone call to union president Taub initiated by company counsel 
Hahn in the summer of 1958. According to Taub, Hahn asked whether the 
union had men trained for the Photon; Taub replied that, inasmuch as the 
machine was new, the union had no people (‘standing by’’; but that personnel 
could be trained either at the Photon factory or at the company's plant by 
Photon representatives. A day or two later, Hahn called Taub and said ‘we 
are not going to get the Photon’’; and a ding to Taub, that was the one 
and only occasion when a new machine was mentioned, Company counsel 
Hahn testified to 2 much expanded version of his conversations with Taub in 
which he claims four phone talks wherein he alleges that Taub stated he would 
not allow any new machinery to come into the plant unless it was operated 
at the contract journcymen rate. The Trial Examiner and the Board found 
jt unnecessary to resolve this conflict, for Hahn acknowledged that he did not 
disclose to Taub the fact that the compan intended to install the new type 
equipment and admitted that what he was attempting was to have the union 
agree to waive the provisions relating to wages in the then existing contract. 
Moreover the company had already started hiring the non-union crew at the 
time of these conversations, 
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the required skills. And other newspapers converting to 
these processes, including the Washington Post and 
Washington Evening Star, have filled the jobs from their 
union composing room staff. [J.A. 138-139, 177-180, 243- 
244, 309] 

On December 30, 1958, the union,, oblivious to what lay 
in store for its members, sent the’ company a sixty-day 
written notice of its desire to negotiate a new agreement 
and enclosed therewith a copy of its proposals. [J.A. 490] 
The company responded on January 28th with a three-page 
memorandum demanding, inter alia, the elimination of 
those provisions of the expiring contract which cover 
photocomposition and teletypesctting work on the re- 
markable ground that they were designed to include ‘‘a 
non-existent unit’?! [J.A. 531] 

Having set the stage as described, the company went 
through a series of seven bargaining sessions with the 
union from February 17 through February 28, 1959. 
[J.A. 79-80, 157-158] Immediately following the session of 
February 28, the company sent a telegram to the union 
stating: 


“Because of the consistent refusal by Loeal 101, ITU, 
to bargain in good faith, the Northern Virginia Sun 
vives Local 101, ITU, notice under the provisions of 
Section 4(B) of the collective bargaining agreement 
terminated Feb, 28, 1959 that negotiations are broken 


off effective 1:00 am. March 1, 1959.7 [J.A. 490] 


9 The International Typographical Union operates a New and Related Pro- 
cesses Training Center where any union member may learn the various skills 
involved in the new methods, The local union in this case trains its own 
members in the paste makeup process, Tn other locals the same is done, To 
assist older members in making the transition, the union developed and makes 
available to employers, without charge, a device Known as it Brewer keyboard 
which superimposes a linotype keyboard over the typewrite keyboard of the 
TTS perforator. Also, the union trains its members in the touch-typing 
system, 


10 The complaint does not allege a refusal by the company to bargain in 
good faith and the Board, in finding dixeriminatory motivation in the dis- 
charges which followed, properly does not rely on the company's break-off of 
negotiations on Mareh Ist nor upon any evidence relating to the character of 
the seven February negotiating sessions, Tt may be noted that charges of the 
union’s refusal to bargain in good faith were filed by the company and were 
dismissed by the Regional Director and, on appeal, by the General Counsel. 
[J.A. 53, note 2] 
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On Sunday, March Ist, notwithstanding the termination 
of negotiations and contract, the union night — shift 
reported for work at the customary hour (6 p.n.)." They 
found police ‘inside and outside the building, scout cars 
and all’. Entering the plant, accompanied by their 
president (Taub), they saw the new TTS machinery and 
“strangers”? at work on it."7 These included not only the 
TTS perforator personnel and the monitor-machinists, but 
also the so-called ‘‘standbys’’ hired—so the company says 
—to fill the remaining conventional composing jobs only 
in the event of a strike. [J.A. 112, 114-115, 171-172, 232- 
233] 

They also saw the following notice posted in the com- 
posing room: [J.A. 508] 


“At 1:00 am., Sunday, March 1, 1959, the Sun and 
Columbia Typographical Union broke off negotiations, 
thus terminating the bargaining agreement between 
the parties effective at that time. 

This shop is now an open shop without a contract. 
The foreman will hire all employees and make all rules 
until permanent rules are posted. There will be no 
discrimination in hire and no loitering in the composing 
room by anyone not working. 

PUBLISHER’’ 


Foreman Kane spoke to the union men, saying, inter 
alia, ‘This is an open shop without a contract. As union 
men, you know you cannot work under such conditions.’ 
Notwithstanding this encouragement to strike, the men 
insisted on being permitted to return to work. [J.A. 202] 

Confronted with this turn of events, the company 
attorney who was also present conferred with the owners 
and then told President Taub: ‘¢All right, let your men 
go to work.’’ Thereupon, the non-union standby crew was 
sent back to the motel and, except for four union men 
discussed below, the union night crew was permitted to go 


11 This union does not follow a ‘‘no contract-no work’? policy. [J.A. 169 
poli} 


12The photocomposition equipment was not in evidence, having been in- 
stalled in a separate building behind the company’s plant. However, it was 
then in operation by its non-union erew. [J.A. 85] 
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to work." [J.A. 112, 172] As stated by the Trial 
Examiner, ‘the regular employees were finally permitted 
to work the shift, thus saving the [company] from having 
engaged ina lockout .. .’’ [.J.A. 33 

3ut immediately thereafter, the company began to clean 
house of the union personnel, As more particularly dis- 
cussed below, from March 1 to March 10, it fired 18 of 
the 28 composing room men and caused the remaining 10 
to go out on strike on March 11th. 

The first to go were four men classified as ‘‘extras’’ 
who were refused work that very night. Since, as noted, 
the Trial Examiner and two of the three-member Board 
panel distinguished their discharge from that of the other 
14 dischargees and dismissed the complaint as to them, the 
following detail is necessary at this point. 

Foreman Kane refused employment to these four on the 
night of March 1st stating ‘there would be no work for 
extras in view of the fact that there was no reproduction 
or so-called bogus work? [J.A. 114-115, 211, 237] The 
emphasized are trade terms which need definition. The 
contract had required that advertising which came in pre- 
set form nevertheless had to be re-set in the same manner 
as ordinary copy: this reset type is ‘reproduction’? or 
so-called ‘bogus’? because it is not used after being set. 
And the contract further provided that on any day that 
matter subject to reproduction was ‘out of date’? or 
“overboard”? (ic. 7 days old or more), any qualified 
person applying for employment on that day had to be 
given employment. Such person is an ‘extra’, [J.A. 475 
However, the contract did not require that the ‘extra’’ 
be used for reproduction work, nor did it establish any time 
limit within which ‘‘overboard reproduction’? had to be 
set. [J.A. 193, 345, 475] Indeed, in the six-month period 
from September 1, 1958, through February 28, 1959, only 
66 man-hours were used in setting reproduction, whereas, 


13 However, the new non-union employees who had reported for work in 
connection with the Photon machine and the TTS perforators, as well as the 
two hired as monitor-machinists of the tape-fed linotypes, continued to work, 


14 Southward, Loveless, Anniy and Aldon D. Stewart. 
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by the end of February 1959, over 4,000 man-hours of unset 
reproduction had accumulated. [J.A. 394] 

As noted in the dissent of Board Member Brown and 
as discussed in more detail infra, the uncontroverted 
evidence shows that all four ‘‘extras’? had been regularly 
working on ‘live’? not reproduction copy; only one 3 x 9 
inch ad was “‘reproduced”’ during the month of February 
1959, and it is plain that the ‘‘extras’’ had no hand even 
in that [J.A. 342-343]; the company was actually short- 
handed both before and after February 1959 on ‘live 
work?’: and the conversion to the new equipment did not 
result in any reduction in force. [.J.A, 492-507] 

The Trial Examiner did not reach these undisputed 
facts, however, for he held that the *textras’’ were not 
“employees”? subject to the protection of the Act. Two 
of the three-member Board panel apparently rejected this 
view, for they affirmed the dismissal on the ground that 
the ‘extras’? had been hired not because of need but only 
to satisfy the requirement of the ‘bogus’? provisions of 
the expired contract; that these provisions had expired 
and the reason for refusal of further employment was 
therefore economic. [J.A. 54] As shown infra, there is 
no basis in the record for these findings, 

On March 1 and 2, the company sent telegrams to eight 
of the union employees" notifying them of their discharge 
in these words [J.A. 509-510] : 


“We are starting the use of new equipment at Sun 
plant Monday, March 2. This has led to the reclassifica- 
tion of certain composing room jobs and the elimina- 
tion of your job. We regret there will be no work 
available for you March 2 and until further notice. 


Kane, Foreman, Sun”’ 


The next day (March 3rd) union employce Phillip Figgins 
was discharged. The company asserted insubordination 


15 Roger W. Wheeler, Jr., George E, Fisher, Julian T, Darden, Robert R, 
Schrimsher, Preston L. Davis, James Stewart, Robert Bierly, John K. Mall. 
Stewart was laid off March 2 but was recalled on March 3 and, on March 11, 
went out with the others on the unfair labor practice strike. Mall did not 
receive the telegram as he had moved, He was advised of his layoff when he 
reported for work on March 2nd. 
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as the reason but, on substantial evidence, the Trial 
Examiner and the Board rejected this as ‘‘mere pretext’’, 
finding the discharge to be part of the overall plan to oust 
the union members. [J.A. 26-29, 53 

On March 4, partners Stern and Fritchey and Foreman 
Kane met with the non-union standbys at the motel where 
they were quartered by the company. The purpose of the 
meeting was ‘‘to explain the then existing situation’’, to 
assure them they were still on the payroll and to urge them 
to remain on, notwithstanding the fact that the union em- 
ployees had not gone on strike, The company wanted to 
be sure the non-union reserves would be available in the 
event of a strike. [J.A. 118-119, 292-295] 

But the union men did not strike, and at the end of the 
first week all the imported non-union standbys continued 
to while away their time at the motel on company payroll 
and company expense, This could not go on indefinitely. 

At a high level meeting held on Saturday, March 7, a 
plan was decided upon calculated to extricate the company 
from its predicament. [J.A. 283-284] Six additional 
union employes would be laid off, Kenney, one of the non- 
union standbys, would be appointed assistant foreman on 
the day shift; this to be done with full familiarity of the 
tradition in this trade of the holder of this job being a 
union man. The surviving union employees would then be 
placed under Kenney's supervision on the day shift on an 
unusual staggered reporting basis. And the night shift 
would be built up from among the idle but well-paid non- 
union men at the motel. 

Accordingly, on Monday, March 9, five employees on 
the night shift were handed letters while at work advising 
them that they had been laid off."* On the following day, 
employee Richard Voelker was similarly laid off. [.J.A. 121- 
122, 512] 

16 Richard D. Lewis, Lawrence Spilman, Richard Craver, James P. Tyler, Jr., 
and Lowell B. Whitaker, The letters read: ‘*As you know, we are gradually 
modifying our operation to make the best use of the new equipment that has 
been installed. This, of course, means the reclassification of certain jobs and 
the climination of others, T regret to inform you that beginning Tuesday, 


March 10, 1959, there will be no work available for you for the time being. 
R. CG. Kane, Foreman,’? [J.A. 511] 
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Also on the evening of March 9, a notice was posted re- 
citing that the remaining ten union employees would henec- 
forth report for work on the following ‘‘day-shift’’ sched- 
ule: three at 4:00 a.m.; one at 5:00 a.m.; two at 6:00 a.m.; 
two at 7:00 a.m.; one at 8:30 a.m.; and two at 10:00 a.m. 
The regular starting time of the day shift had been 7:00 
a.m. The notice also announced the designation of Kenney, 
a non-union standby, as their foreman, [.J.A. 513-514] 
Kenney had a history of working in strike situations in the 
newspaper industry. [J.A. 142] 

As to the night-shift, the notice deseribed it in terms of 
job classification but did not state the names of the per- 
sons who would fill the jobs. [.J.A. 513-514] According to 
Foreman Kane, it was the company’s intention to staff this 
shift with three persons from the motel standbys. One 
was Jenkins, a floorman. It was on the following day that 
a union floorman, Voelker, was fired because of the ‘‘elimi- 
nation’’ of his job. [J.A. 283-286, 512] 

In the face of these onslaughts against their survival, 
the remaining ten union men met with the 18 dischargees 
at union headquarters on the afternoon of March 10th. 
The remaining 10 voted to strike and were unanimously 
supported in that vote by the others. On the morning of 
the 11th of March, 1959, they established a picket line at 
the company’s plant which was still being maintained at 
the time of the hearing before the Trial Examiner in 1960. 
[J.A. 184-186, 205-206, 247-249, 213-214, 245-246] 

At this point—and without missing a stroke—the com- 
pany brought in the rest of the non-union standbys and 
from that time until the present has sueeeeded in main- 
taining an unbroken continuity of publication. And after 
a barely respectable interval, the company reverted to a 
more normal starting time for its day shift. [J A. 311, 
514-517] 

By the ouster of the 28 union employees, the company 
reduced its total Jabor cost although not the size of its 
working force. The payroll records for the weeks of 
March 18, 25, April 1, 8, 15, 22, 29 and December 12, 1959 
show an average of 33 persons (including two proofreaders 
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not shown). Of these, a few (usually 4) are part-time 
people with a range of hours worked from 9 to 2734. [.J.A. 
501-507 ] 

The company claims to have reduced the payroll for this 
labor force about 40 percent: and, indeed, offers this as 
justification for its entire course of conduct.7 Many of the 
jobs did pay less than union seale, but the rates, of course, 
were unilaterally established by the company. [J.A. 398- 
399, 498-507] Some, however, paid more than union scale, 
others as much, and some reasonably close to union levels." 
It is pertinent to note that union president Taub, while 
acknowledging that some Typographical Union contracts 
provide for journeyman rates for photocomposition and 
TTS jobs, testified without contradiction that others do not 
and, as to these jobs at the company, he stated that rates 
would have had to have heen negotiated.  [J.A, 231] 

On these facts, as previously noted, the Trial Examiner 
and the Board found that the discharge of 14 of the 18 
union employees was discriminatory and that the ensuing 
strike of the remaining 10 was caused by these unfair 
practices. 

To remedy the unfair practices, the Trial Examiner ree- 
ommended the customary order of reinstatement of the 
14 dischargees with back pay to run from the date of dis- 
charge. For the 10 strikers, he recommended reinstate- 
ment, upon application, with back pay to start only upon 
failure of the company to reinstate within five days after 
application. 

Two members of the panel (Fanning and Rodgers; 
3rown, dissenting) rejected the remedy recommended for 
11 of the discharged employees. Treating them as unfair 
labor practice strikers, on grounds set out below, it ordered 
them reinstated only “upon application”? with no back pay 

17 Although the accuracy of this figure is open to question, we are willing 
to concede that an employer can drive a better bargain with unorganized help, 


18 Wint, a monitor-machinist, was hired at $140; Schimmel was paid $125 
for the same job; Eldridge, the head Photon man, drew $150 per week; Catron 
was paid $100; two perforator operators cach reeeived $100; and all the 
standbys reecived union seale.  [J,A. 498-507] 
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to start until five days after the company’s refusal of 
application. This would have the effect of denying back 
pay from March 1959 until the present. 

The facts relating to the back-pay issue are these: 

Starting on March 5th and continuing on through that 
month, the discharged employees and the strikers, in that 
order, filed individual charges with the Poard alleging dis- 
criminatory discharge in violation of Section 8(a)(3) of 
the Act. The charges were served on the company on vari- 
ous dates during the month of March. [J.A. 3, note 1] 
Acting on advice of counsel [J.A. 348], the company re- 
sponded with a series of 21 telegrams, in groups of three, 
first to 11 of the discharged employees and then the ten 
strikers, all of whom were at that time on the picket line.” 
[J.A. 347-348] Each telegram read as follows: 


“You are hereby requested to return to your job at the 
Northern Virginia Sun by reporting for work at 9:00 
A.M. on (naming a date 24 hours after the date of the 
telegram). You will be employed on the same terms 
and conditions and with the same rights and privileges 
which you had after termination of the collective bar- 
gaining agreement at 1:00 am. March 1, 1959, and 
immediately prior to your layoff. If you desire to 
work, please notify Mr. Stern or Mr. Sagalyn by tele- 
phone (JA 4-3000) not later than 4:00 p.m. (on the 
same date as the telegram).’’*? [J.A. 517-518] 


The first three wires went out on March 21st, and each 
of the recipients responded with the following identical 
telegrams: 


“T eannot return to work until T am assured that all 
my fellow workers who have been unfairly discrimi- 
nated against for union membership receive offers of 


19 In every case, the telegram went out to an individual after the company 
had been served with his charge. 


20 No telegrams were sent to the four ‘‘extras’’, thus preserving the argu- 
ment, discussed infra, that they had been hired only to comply with the 
**bogus’’ provisions of the expired contract and not beeause of any need for 
their services. No telegrams were sent to proofreaders Bierly and Spilman, 
thus preserving the argument that their jobs had been abolished, And no tele- 
gram went to Figgins, thus preserving the argument that he had been fired 
Soe Sapepanconnen The company strategy was guided by a ‘‘fine Italian 
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reinstatement. I am engaged in concerted protected 
activity to protest your discrimination against my fel- 
low workers and myself under the rights guaranteed 
me by Virginia law and Federal law.’? [J.A. 519] 


Thereupon the company sent out a second batch of three, 
and so on until it had run through the 11 dischargees and 
then the 10 strikers. From cach, the company received 
identical wires, as set out above. At the time of the first 
batch of telegrams, the strike had begun, the picket line 
was established, and the plant was operating with its non- 
union crew. The company acknowledged that it did not 
believe that a Typographical Union member would come 
to work under such circumstances.2? [LJ.A. 102, 347-348, 
420-424] 

The company did not respond to the employees’ tele- 
grams, and it was therefore not clear to the men how many 
job offers were involved nor even whether the offers were 
made in good faith or simply as some gimmick in the anti- 
union campaign. In an effort to clarify the situation, on 
March 25 union president Robert Taub telegraphed the 


company asking if the telegrams were intended to be an 
offer of reinstatement to the whole group. If so, Taub’s 
telegram stated, ‘Please notify me in order that appro- 


7922 


priate arrangements can be made. 

The company made no reply. At the hearing, the com- 
pany acknowledged that only three jobs had been involved; 
that it had intended the offers to apply only to three em- 
ployees: and that had three accepted, no additional offers 


would have been made, [J.A. 347-348] 


21‘And I thought it was unlikely that a member of the ITU would agree 
to work in the event of an ITU strike.’? Testimony of partner Stern in 
commenting on the reason for rounding up the non-union standby foree. [J.A. 
102] 


22 The full text of this telegram is: 


‘Have reecived from you copies of telegrams addressed to three locked 
out members of Columbia Typographical Union No, 101 offering them 
reinstatement to the jobs from which they were diseriminatorily  dis- 
charged. The others discriminated against have received no similar offers, 
If it is your intention to offer reinstatement to all those diseriminatorily 
discharged, please notify me in order that appropriate arrangements can 
be made.’’ [Resp. Ex. #10, J.A. 530] 
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The Trial Examiner, relying on a clear line of precedent 
“very carly established in Board law’’, rejected the com- 
pany’s contention that the 11 dischargees, by virtue of their 
responses to the telegrams, forfeited back pay from that 
day forward. Quoting Board law, he held that ‘tan offer 
of reinstatement to some of a number of employees who 
have been discriminated against ... together with a clear 
manifestation that the other employees who have been so 
discriminated against will not be allowed to return to work, 
does not constitute any real offer of reinstatement within 
the purview of the Act.’’ [.J.A. 41-42] 

Two members of the panel, without mentioning the case 
law on which he relied, reversed the Examiner, holding 
that the response of the 11 dischargees to the company’s 
telegrams constituted a rejection of an unconditional offer 
of reinstatement and thus ‘‘an election to strike’’, thereby 


terminating their right to back pay. They deemed it ‘tim- 
material’’ that there were only a total of three jobs to be 
filled, on the theory that ‘‘at the time each of the discrimi- 
natees received an offer, there was available for hin either 


his former or a comparable job’’. [Icmphasis added] [J.A. 
5d-5T 

Board Member Brown dissented, pointing out that, under 
the Act, the company ‘‘was obligated at all times to offer 
reinstatement to all of [the discriminatees], discharging, 
if necessary, any employees hired after the discriminatory 
discharges.’’ Had it performed that legal duty, ‘‘there 
would have been jobs for all the discriminatees.’’ Here, 
he continues, ‘‘the respondents provoke a strike by illegal 
discharges and seck to have the discriminatees take the 
jobs of their striking supporters. Elimination of any back 
pay as a result of such an offer is to permit an employer 
to exploit his improper conduct and to profit thereby’’. 
Moreover, he says, even if a valid offer had been involved, 
it would be ‘‘punitive’’ to climinate back pay for 11 victims 
by rotating offers for only three jobs. Such a rule ‘‘con- 
stitutes a windfall to the perpetrator of the illegal acts’’. 
[J.A. 66-67 
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STATEMENT OF POINTS 
The Board erred in: 


1. Failing to find that the refusal of employment to the 
four ‘fextras’? (Southward, Loveless, Annis, and Alden 
Stewart) was discriminatory. 


2. Denying back pay to 11 discriminatees from the date 
of their discharge. 


3. Failing to find that the 10 employees who left work 
on March 11, 1959, had been constructively discharged, and 
in failing to award them back pay from that date. 


4, Failing to award back pay to the 28 employees from 
March 25, 1959, the date on which their offer to return to 
work was rejected by the company. 


SUMMARY OF ARGUMENT 
T, 


The Trial Examiner’s holding that the refusal of em- 
ployment to the four ‘fextras’’ on and alter March 1, 1959, 
was not protected by the Act because they were hired only 
on a day-to-day basis was legal error, for the Act forbids 
discrimination in hiring as well as tenure of employment. 
The finding of the Board majority that there were non- 
discriminatory reasons for the discharge of the four 
“Coxtras’? is flatly contradicted by the record. When all 
non-discriminatory reasons advanced by the company in 
its defense are thus climinated, the only possible conclu- 
sion, on the basis of the record as a whole, is that these 
discharges were part of the company’s overall plan to oust 
the union members, a plan which was found to exist by the 


> 


Trial Examiner and all members of the Board panel. 


II. 


Under established Board law, the company’s offer to 
reinstate three discriminatees, while denying reinstatement 
to other discriminatees, Was not a valid offer of reinstate- 
ment and therefore could not have the effeet of terminat- 
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ing back pay for those who rejected it. Thus, in denying 
back pay to 11 discriminatees among whom an offer of 
only 3 jobs was circulated, the two members of the panel 
improperly repudiated existing Board law. Aside from its 
improper departure from established principle, the ruling 
is arbitrary in the context of this case for several reasons. 
The facts show that the ‘‘offers’? were not bona fide but 
simply a tactical effort to terminate liability for back pay. 
Even if bona fide, to permit the offer of three jobs to ter- 
minate back pay for 11 discriminatees amounts to an arbi- 
trary windfall to the perpetrators of the illegal acts. It 
also permits the wrongdoers to impose an unreasonable 
choice on discriminatees: return to work and assist the 
company in its continuing unlaw!ul refusal to reinstate 
the others, or forfeit the right to back pay. 

Moreover, the ruling produces an insupportable anomaly 
in Board law. If unfair labor practice strikers condition 
their offer to return by the taking back of all, the Board 
invariably has held that the employer’s refusal to do so 
starts back pay for all strikers from that date forward. 
Under the ruling here, the same conditions imposed by dis- 
criminatees terminates their right to back pay from that 
date forward. 

The ruling is based on the erroneous theory that only 
three jobs were available. But the company was obliged 
by law to offer reinstatement to all discriminatees, dis- 
charging if necessary their replacements. Had it done so, 
there would have been jobs for all. Moreover, the com- 
pany’s offer itself was, independently, an unfair labor 
practice since it constituted a solicitation to individuals to 
abandon an unfair labor practice strike. By refusing back 
pay to 11 discriminateces, the Board has failed in its duty 
to redress the unfair practices. 


III. 


The conclusion from all the evidence is irresistible that 
the company, by discharging 18 union men, by appointing 
a non-union foreman to supervise the remaining 10 and 
placing them on an inconvenient staggered working sched- 
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ule, intentionally caused the 10 remaining union men to 
leave their jobs on March 11th, thereby constructively dis- 
charging them. And the Board erred in not so finding. 
These 10, as constructive dischargees, would also be en- 
titled to back pay from March 11th. 

In any event, all of the employees—diseriminatees as 
well as unfair labor practice strikers—offered on March 
25, 1959, to return to work as a group, The company’s re- 
jection of their offer was discriminatory, thus entitling all 
members of the group to back pay from that date. 


THE ARGUMENT 


I. The discharge of the 4 “extras”: the Trial Examiner's theory 
of dismissal was based on a misconstruction of the statute: 
the Board majority's basis of dismissal lacks factual 
support 


The Trial Examiner dismissed the charges as to the four 
so-called “extras”? on the theory that they were not subject 
to the protection of the Act. Two of the three-member 


3oard panel apparently rejected this theory, for they affirm 
the dismissal on different grounds, As noted by Member 
Brown in his dissent, neither basis for dismissal is tenable. 


A. The Trial Examiner's Position 


The Trial Examiner said he ‘fails to understand on 
what theory an ‘extra’ can be considered to have been an 
employee of the [company] having any rights whatever 
beyond the single shift for which he was hired under the 
terms of the expired contract’? and, on that basis, he dis- 
missed the complaint without reaching the factual question 
of why they were denied employment. In other words, 
as the Trial Examiner sees it, if a person is hired on a 
day-to-day basis, he is not covered by the Act and may 
therefore be denied further employment even though the 
reason may be discriminatory. 

There is no sense in that. The question is not whether 
an ‘extra’? can be considered an ‘temployee”’ of the com- 
pany nor what the nature of his rights were under the con- 
tract. As Board Member Brown points out: ‘‘Nearly all 
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employment is at will, and an employee has no ‘right’ to 
any job, except such rights as are created by law or by a 
collective bargaining agreement.’’ * 

The relevant question is—what were the rights of the 
‘extra’? under the Act when he applied for work on the 
nicht of March 1, 1959? And the answer to that is clear: 
He had the right not to be refused employment for dis- 
criminatory reasons. The Act forbids discrimination with 
respect to hire as well as tenure of employment.* Even 
if the ‘extras’? had never worked at the plant before, the 
refusal of employment on and after March 1st would be a 
violation if based on discriminatory motives.” 

The basis for the Trial Examiner’s dismissal was thus 
clearly erroneous. And the Board majority itself seems to 
recognize this, for their affirmance of the dismissal is based 
entirely on the finding that there were non-discriminatory 
factual reasons for the refusal of employment. 


B. The Position of the Board Majority 


The Board majority (Fanning and Rodgers; Brown dis- 
senting) finds ‘‘no violation with respect to the four so- 
called ‘extras’... because there were several non-discrim- 
inatory reasons for the [company] not continuing to em- 
ploy extras and... no evidence of a discriminatory mo- 


tive.”? [J.A. 54] 


23 Under the Examiner's test, even the 14 dischargees might not qualify for 
the Act’s protection, for, although they are termed ‘‘situation holders’’, the 
company had the right to determine the number of situations and could lay 
them off on 48 hours’ notice, If the Examiner were correct, it would follow 
that back pay for discriminatory discharge would last only as long as the 
‘right’? to the job lasted, ie, usually one day or perhaps one week, 


24 Section 8(2)(3) states: ‘‘It shall be an unfair labor practice for an 
employer... by discrimination in regard to hire or tenure of employment 
. . . to encourage or discourage membership in any labor organization . . .’” 
(Emphasis added) 29 U.S.C, Sec. 158(a) (3). 


25 As stated by Board Member Brown in his dissent: ‘‘... the Act for- 
bids discrimination with respect to hire as well as tenure of employment. 
Therefore, whether these men were classified as ‘extras’ or ‘situation holders’ 
within the meaning of the contract or trade parlance, or were only applicants 
for employment, they were deprived of work opportunities by reason of the 
[company’s] illegal program and are entitled to the benefits of any remedial 
order in the same manner as any other employee.’’ Citing State Packing 
Company, 128 NLRB 432. 
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¥ 


The “several non-discriminatory reasons’’, in the words 


of the Board majority, are these: 


1. “Respondent had employed ‘extras’ from night to 
night, upon application, not because of a need for 
‘extras’, but in conformity with the bogus work pro- 
visions of the contract, which required the employment 
of ‘excras’? who applied for work, so long as there 
existed unperformed bogus work;”’ 


9. “After discontinuing the use of ‘extras’, the Re- 
spondent made no replacement of any kind tor ‘ex- 
tras’;’? and 

3. ¢¢ ... three of the four ‘extras’ alleged to have 
been diseriminatorily refused employment never ap- 
peared or applied for employment after the contract 
expired.” [J.A. 54] 


3onurd Member Brown describes these findings as ‘*con- 
trary to the evidence’. [J.A. 65] He is correct. There is 
no evidence whatever, much Jess substantial, on which to 
base them. To the contrary, all of the evidence—oral and 
documentary—relating to these points is undisputed and 
in flat contradiction to the Board majority.°° 

Taking first the Board majority’s finding No. 3: 
3. 6... three of the four fextras’ ... never appeared 
or applied for employment after the contract expired.” 
(The four “extras? are Clyde KE. Southward, Nirby L. 
Loveless, Harry G. Annis, and Alden D, Stewart, all 
of whom worked the night shift.) 


It will be recalled that the contract expired at 1:00 a.m. 
on Mareh 1Ist,27 many hours prior to the reporting for work 
of the union men at 6:00 pam. that day. This is not in dis- 
pute: indeed, the company announced that fact to the union 
men—orally and by written notice—when they reported for 
work. [J.A. 490, 508, 202] 

Then, on direct examination, the company itsell, through 
Phillip Stern, one of the active partners who was present 

26 Since this evidence involves no expertise issues, the Court has the power 


to make its own findings, Universal Camera Corp, V. N.L.B.B., 340 U.S. 474 
(1951). 


27 By virtue of the company’s telegram terminating negotiations. 
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at the plant that night, testified as follows on the question 
of the four ‘extras’? reporting for work on March Ist: 


“Q.... it was brought out in your testimony that 
on Sunday at 6:00 p.m. the night shift reported as 
usual rather than going on strike as you may have 
anticipated. When they did so, there also reported for 
work the following employees: Clyde Kk. Southward, 
Kirby L. Loveless, Harry G. Annis, Alden D. Stewart’’. 

“©A. (by Stern) I believe so... May I just be sure 
for my own certainty that you are asking about these 
men that were classified as extras?’’ 

“Q, Those are the men T am referring to.”’ 

“A. That is right. Those men were not given work 
that night, sir.’’ 

“<Q. Were you present when Mr. Kane (foreman) 
talked to them?”’ 

“A. Talked to whom, sir.’’ 

“‘Q. Told them that he was not going to let them 
work?”’ 

“A. Yes, T believe T was.’’ 

“¢Q. Do you recall the exact words which Mr. Kane 
used?”’ 

‘¢A, Well, I recall his saying that there would be no 
work for extras in view of the fact that there was no 
reproduction or so-called bogus work, no reproduction 
or bogus contract provisions still in effect.’”’ [J.A. 
114, 115] [See also J.A. 211 and 237 to the same effect] 


There is, in the most literal sense, no evidence in the 
record to the contrary and, indeed, the Board majority 
points to none. Nor did the company itself advanee any 
such claim in its defense. The finding is inexplicable. It 
must yield to a finding by the Court that all four ‘‘extras”’ 
did in fact report for and were refused work on March 
1st." 

Thereafter, and until the offer on March 25th to return 
as a group, the ‘‘extras’’ did not continue to apply for 
work each day, but, as Board Member Brown notes, “ot 
was made clear to them that it would be futile to do so’’; 

28 The court may make its own findings on undisputed testimony. N.L.R.B. 
vy. Thompson Products, Inc., 162 F. 2d 287 (C.A. 6, 1947). This is truce a 


fortiori where the finding adverse to the company is based on the company "s 
own testimony. 


[J.A. 66]* futile, not only because of Kane’s statements 
to them on March 1st (as described above in Stern’s testi- 
mony), but because the company had proceeded to fire 
14 more union men in the next 10 days and force out the 
remaining 10 in protest to these unlawful actions. 

But even absent the question of futility, reemployment 
would necessarily have involved the ‘¢extras’’ in breaking 
ranks with their fellow unionists, crossing their own picket 
line, taking over the jobs of their striking supporters, 
and serving as scabs to keep the plant going. Does the 
Board majority suggest that, to preserve their rights, 
the ‘extras’? were obliged in that fashion to assist the 
company in its continuing unlawful refusal to reinstate the 
other discriminatees? 

The other two ‘‘non-discriminatory reasons’? found by 
the Board may be considered together. They are: 


“Respondent had employed ‘extras’ from night to 
night, upon application, not because of a need for ‘ex- 
tras’, but in conformity with the bogus provisions of 
the contract, which required the employment of ‘ex- 


tras’ who applied for work, so long as there existed 
unperformed bogus work. After discontinuing the use 
of ‘extras’, the Respondent made no replacement of 
any kind for ‘extras’.’” 


Tn other words, the Board finds that these were ‘‘feather- 
bed’? employees, hired only because of the bogus provi- 
sions of the contract; and when the contract terminated, 
they were not replaced. These findings, unlike +3, at least 
have the virtue of corresponding with the defense raised 
by the company. But virtue ends there, for there is no 
evidence to support them; all the evidence on these points 
is to the contrary. 

The record shows without contradiction that: 

(a) The contract did not require that the ‘extras’? be 
employed on reproduction, nor did it set any time within 
which the reproduction had to be set. [J.A. 193, 345, 475] 

20 Tt is well established that application for re-employment is not necessary 
where futile, Alaska Juneau Gold Mining Co., 2 NLRB 125, 146; Alabama 


Mills, Inc., 2 NLRB 20, 33; United Dredging Co,, 30 NLRB 739; 7. Spiewak 
and Sons, 71 NLRB No. 132. 


(b) Even before these ‘‘extras’’ began work, very little 
work was actually performed on reproduction. During 
the six months prior to the expiration of the contract, a 
total of only 66 man-hours was employed in setting repro- 
duction, whereas, according to the company’s own records 
and testimony, by February 28, 1959, approximately 4,000 
man-hours of unset reproduction had accumulated. [J.A. 
343-344, 394] There was obviously too much ‘‘live’”’ work 
to be done to he concerned with reproduction. 


(ec) During the month of February 1959, (the month in 
which these ‘extras’? worked regularly) only one ad, 9 x 3 
inches was reproduced. [.J.A. 342-343] One of the ‘ex- 
tras’? (Annis) was a full-time proofreader who could not 
have been involved in bogus. Southward, an extra, testi- 
fied that he did no bogus at all. [J.A. 280] Loveless, the 
third extra, was a floorman whose work was the same as 
the regular floorman. [J.A. 197]. The fourth, Alden 
Stewart, did no reproduction cither. [J.A. 192] 


(a) The company actually was short-handed on “live 


work”? in the month of February and during the first 11 
days of March. A substantial amount of overtime was 
performed by the composing room crew, including the 
extras, during those periods. [J.A. 345, 492-507] 


(e) The changes in operation after March 1st did not 
reduce the total labor foree working on composition. [J.A. 
492-507] The fact, on which the Board relies, that the 
company did not designate any of this non-union labor 
foree as ‘‘extras’? is an irrelevance. Indeed, sinee all 
members of the new force were considered ‘‘regular’’ em- 
ployees, the ‘‘extras’? must also have been regular, in the 
normal sense of the word, for the total force after March 
11 was at least as numerous as before. 

It is plain that neither the ‘‘extras’’ nor the regulars 
owed their employment to the reproduction provisions of 
the contract. The ‘extras’? were, in Member Brown’s 
dissenting words, ‘‘regular employees reporting each day 
and doing the same productive work as any of Respond- 
ents’ other employees.’’ [J.A. 64] It is also plain that the 
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‘extras’? as well as the regulars were in fact replaced 
after March Ist since the non-union force was at least as 
large as the union force had been. 

With every non-discriminatory reason advaneed by the 
company in defense of its action thus eliminated, the only 
permissible conclusion, as Board Member Brown found, is 
that the refysal to give further employment to the four 
misealled ‘‘extras’? is inseparable from the company’s 
overall plan to rid itself of the union employees. As Mem- 
ber Brown well states in his dissent: 


“Both the Trial Examiner and the majority have found, 
and T agree, that the Respondents were engaged in a 
course of conduct designed to rid themselves of their 
union member employees at the earliest opportunity. 
Tt is clear from this record that all the ‘extras’ were 
union member employees and, like other employees, 
wore the target of this unlawful objective.’? [J.A. 65] 


The “bogus”? and ‘‘extra’? argument of the company 
is a red herring which appears to have thrown the two- 
member majority off the scent of discrimination. The prac- 


tice of reproduction might be condemned, but that is another 
story. It has nothing to do with this case. 


II. The Back Pay Issue 


A. Two members of a five-member Board are not free to 
repudiate the majority Board doctrine entitling dis- 
chargees to back pay from the date of discharge in the 
present circumstances. 


This Court has said: ‘One panel of this court will not 
attempt to overrule a recent precedent set by another panel, 
even though one or more of its members may disagree with 
the ruling’) The members of an administrative agency 
are not immune to this discipline. There is “still enough 
resemblance between administrative and judicial adjudica- 
tion to suggest that the former can draw some useful les- 


20 Insurance Agents International Union, A FL-C1O v. NLEB, 104 US. App. 
D.C, 218, 260 F. 2d 736; aff'd SOS, Ct. 419, 316 US, 477. 


sons from the latter. And the first is the basie human 
claim—in the words of Cardozo—that ‘‘It will not do to 
decide the same question one way between one set of liti- 
gants and the opposite way between another.” 

Tn 1939, the Board decided The Good Coal Company case 
(12 NLRB 136). The company had discriminatorily dis- 
charged a number of its employees. Thereafter, it offered 
re-employment to some who refused’ unless all were re- 
hired. The Board, holding that this refusal did not affect 
entitlement to back pay from the date of discharge, stated: 


“© an offer of reinstatement to some of a number 
of employees who have been discriminated against as 
a result of concerted activity such as here involved 
together with a clear manifestation that the other em- 
ployees who have been so discriminated against will 
not be allowed to return to work does not constitute 
any real offer of reinstatement within the purview of 
the Act.’? * 


In so holding, the Board cited Matter of Sunshine Min- 
ing Co., 7 N.L.R.B, 1253, 1268-69," which can be regarded 
as the parent of this line of authority. There, the com- 
pany set up machinery to reinstate non-picketing unfair 
labor practice strikers, while denying reinstatement to 
picketing unfair labor practice strikers. The Board found 
that this conduct discriminated against all the strikers and 
ordered back pay from that day forward. 

In 1940, the Board decided National Motor Rebuilding 
Corp., 19 N.L.R.B. 503. The company discriminatorily 
fired 19 employees; 4 others then engaged in an unfair 
labor practice strike in protest. Thereafter, the company 
offered reinstatement to some but not others. The Board 
refused to withhold back pay from those who declined the 
offers, stating: 

“Tts (the company’s) action in sending individual of- 
fers to different employees at different times can only 


31 Friendly, Henry J., The Federal Administrative Agencies; The Need for 
Better Definition of Standards, 75 Harvard Law Review 863, 875, 


32 Enforeed, 110 F, 2d 501 (C.A. 6), cert. denied 301 U.S, 630, This case 
is one relied on by the Trial Examiner. 


33 Enforeed, 126 F. 2d 452 (C.A. 7), cert. denied 312 U.S. 678. 
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be construed as an attempt by the (company) to break 
the collective opposition of its employees to the unfair 
labor practices by dealing with them individually. We 
cannot therefore consider the letters to be uncondi- 
tional offers of reinstatement.’’ ™ 


A few years later, the Board decided the Pow trymens 
Service Corporation case, 41 NURB 444, awarding back 
pay to all strikers from the date of the company’s offer to 
reemploy some while rejecting others, The Third Circuit 
enforced, declaring: 


“The respondent contends that that portion of the 
Board’s order dealing with back pay should not run 
from Nov. 6, 1940, heeause on that day the respondent 
offered to re-employ many of the (unfair labor prae- 
tice) strikers. The union requested the reinstatement 
of the strikers in a body, This request was denied. 
The respondent's counteroffer was discriminatory 
since itwas not made to all strikers... Such an offer 
does not comply with the requirements of the Act.’ * 
[emphasis added] 


The next significant case was Draper Corp., 52 N.L.R.B. 
1477,"" which involved a group of strikers. The company 
offered reemployment to some who declined because of the 
refusal to take back the rest. In awarding back pay to all 
strikers from the date of the company’s discriminatory 
offer, the Board spelled out the rationale in language most 
pertinent to the present situation: 


“the Act recognizes the fundamental necessity of 
assuring to employees the group security derived from 
their association in labor organizations with their fel- 
low employees... ”’ 
“To permit the respondent to single out a select num- 
ber of a group of employees for reinstatement and un- 
lawfully to deny reinstatement to others in the same 
group, acting in concert with them, is discrimination 
in its purest form against the entire group, for it de- 
34 The Trial Examiner also relies on this decision; and Board Member Brown 
paraphrases the holding without naming the case, 
35138 F.2d 204 (CLA. 3). 


36 Reversed on other grounds, 145 F, 2d 199 (CG.AL 4). 
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nies to each member of the group the very protection 
the Act seeks to afford.’’ 

“To hold otherwise .. . would enable (the employer) 
to pit certain members of a group against other mem- 
bers of the same group by forcing the former to act 
as strike breakers, under penalty of loss of wages, 
and thereby cause them to become a party to the em- 
ployer’s unfair labor practices against the latter... 
the Board will not jeopardize the future exercise of 
the right to engage in concerted activity by permitting 
an employer to reconstitute plant personnel on a dis- 
criminatory basis... ”’ 


In Draper, the Board relies on its decisions in Good Coal 
Co. and Sunshine Mining Co., supra. 

In 1950, the Board, again citing Good Coal and also 
Poultrymen’s Service Corp., supra decided Matter of 
Porto Rico Container Corp., 89 NLRB 1570, holding that 
an offer to re-employ some discriminatees who refuse be- 
cause others are barred does not preclude the normal rem- 
edy of back pay to the date of discharge.” 

It is clear from these cases that the rule is the same 
whether the group involved are discriminatees, or strikers 
or a combination of both. Good Coal involved only dis- 
criminatees, Poultrymen’s Service and Draper only strik- 
ers, while National Motor Rebuilding involved both. There 
are other decisions to the same effect but enough has been 
shown to demonstrate the existence of the line of au- 
thority.* 

On November 29, 1961, 8 days before the decision in the 
instant case, the Board, sitting en bane, decided Fred Snow 
et al. d/b/a Snow and Sons, 134 No, 57. The case involved 
11 unfair labor practice strikers. The company offered to 
reinstate two, but refused the other nine. For that reason, 
the two rejected the reinstatement offer. The majority of 
the Board (McCulloch, Brown and Leedom) held: 

“‘We do not consider respondent’s offer to [the two 
strikers] a valid, unqualified tender of reinstatement 
under the circumstances.”’ 

37 The Trial Examiner relies on this case, also. 


38 For example, Kitty Clover, Inc., 103 NLRB 1665, 1667, enf’d, 208 F. 2d 
212 (C.A. 8); Rapid Roller Co., 33 NLRB 557, enf’d, 126 F. 2d 452 (C.A.7). 
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In so holding, the majority cited and reaffirmed the doc- 
trines in Good Coal Co., Draper Corp., and Poultrymen’s 
Service Corp., supra. The minority—Rodgers and Fan- 
ning—dissented from this part of the opinion, stating that 
‘‘they do not subscribe to the citation of the above cases’’. 
(Emphasis added] And eight days later, taking advantage 
of their dominant position in a pancl of three in the instant 
ease, Members Rodgers and Fanning repudiated the Board 
majority by denying back pay to discriminatees who re- 
fused an offer which excluded the other victims of the 
company’s unfair practices. No mention is made by the 
two members of the foregoing cases, much less any effort 
to square their holding with them. Apparently they just 
‘¢do not subscribe’’ to them. 

Perhaps to take some of the edge off this free-wheeling 
approach to administrative adjudication, the two members 
mention another possible basis for their holding, stating 
that ‘‘To the extent that the demands of the discriminatees 
herein included reinstatement of the ‘extras’, their rejec- 
tion of Respondent’s offer was based on economic de- 
mands,” which alone would be sufficient to disqualify the 
diseriminatees from the receipt of back pay thereafter.’ 
[J.A. 56] 

They acknowledge that this is not the actual basis for 
their decision, for they hasten to add that they would deny 
the back pay ‘‘even if the discriminatees had limited their 
conditions for aceepting Respondent’s offers solely to the 
unfair labor practices. This (they say) would not have 
changed the fact that they became strikers, who are not, 
as such, entitled to back pay.’’ [J.A. 56] 

But assuming that they intended the other as an alterna- 
tive independent ground for their holding; and assuming 
further that this Court affirms their finding that the refusal 
of employment to the extras was economically motivated: 
will that holding stand up on analysis as an independent 
basis for denial of back pay? 

A company which diseriminatorily discharges a number 
of its employees is under a continuing duty to offer rein- 


39 ‘“Economic’’, because the majority found the refusal of employment to 
the ‘‘extras’’ to be economic. 
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statement to all of them. This is fixed Board law, and it is 
the principle which underlies the line of authority, dis- 
cussed above, that an offer to some diseriminatces, while 
barring others, does not constitute a valid offer and hence 
has no impact on the entitlement of all to reinstatement 
and back pay. 

However, if « company does offer reinstatement to all 
discriminatees and if those discriminatees condition their 
acceptance on the reinstatement of others whose discharge 
was economic (and thus not unlawful), they are barred 
from further back pay on the theory that they have volun- 
tarily elected to withhold their services in favor of using 
their collective strength to compel the employer to do more 
than the Act requires, i.c., to restore not only diserimi- 
natees but also those discharged for economic reasons. 

The two-member majority seek to shoc-horn the facts 
into that principle. But they do not fit the shoe and can- 
not be made to. 

If the company had said, ‘We'll take back all the dis- 
criminatees’’, and if the diseriminatees had responded, 
“We won’t come back without the ‘extras’ ’’, it could then 
be said that the diseriminatees had elected to withhold 
their services in favor of striking to compel capitulation to 
an economic demand, thereby forfeiting back pay. 

But the company made no such offer, It offered to take 
back only three discriminatees. This offer is not valid, as 
we have shown, and thus we do not even reach the issue of 
the nature and effect of the employees’ response. 

What the situation might have been had an offer been 
made to all 14 diseriminatees is impossible to say. The 14 
discriminatees and the 10 who struck in protest might well 
have decided to return to work, leaving it to the Board to 
determine and remedy the violation they believed to exist 
with respect to the 4 extras. 24/28ths of a loaf is better 
than none.*° 


40 At the hearing, company counsel asked all the testifving discriminatees 
and strikers whether they intended to inelude the ‘‘extras’’ among those whose 
reinstatement they sought as a condition for returning to work. Counsel never 
got around to asking the relevant question, namely: ‘¢1f the company had 
offered to restore all 14 discriminatees, would you still have insisted on the 


restorution of the extras as a condition for returning?’’ 


33 


It is true that the company rotated the offer of three jobs 
among 11 of the 14 discriminatees. But this tactic does 
not improve its position: its duty was to reinstate all dis- 
criminatees; ‘all’? means ‘‘all’’, 

Moreover, it is plain that the ‘‘economie demand”’ (res- 
toration of the 4 extras) had nothing whatever to do with 
the company’s rejection of the employees’ offer to return 
as a group. It is beyond argument that the men would 
have been rejected had they included only ove more than 
three persons in their counter-offer, without regard to 
whether that person was a discriminatee, an unfair labor 
practice striker, or an economic dischargee. The company 
was offering three jobs. Period. 

In any event, this alternative holding—assuming it to 
have been intended as such—is predicated on the finding 
that the refusal of employment to the ‘extras’? was not 
discriminatory. As we have shown in the preceding see- 
tion, there is no support in the record for any such finding. 
If this Court agrees, the ‘‘alternative’’ holding becomes 
academic. 

It thus remains true, as we have shown, that two mem- 
bers of the Board have gone off on an irresponsible tangent 
to repudiate the position of the Board as a whole that an 
offer of reinstatement to some victims of unfair practices, 
while excluding others, is itself discriminatory and does 
not eut off back pay as to any. On questions such as this, 
the outcome should not depend on the fortuity of case as- 
signment. 

The Board has frequently argued—and suecessfully— 
against the intrusion of state authority in its domain, con- 
tending that this would result in inconsistent holdings 
against the Congressional desire for uniformity, or a na- 
tional rule, in labor matters covered by the Act. Having 
nailed down its preemptive right to declare the national 
rule within its jurisdiction, the Board members must surely 
stay consistent within their own house.*? 


41 Where the Board asa whole ix inconsistent with its past practice on back 
pay, the Court will modify the order, LL.GWU, Ve NLRB M. 2d 545, 
99 US. App. D.C. 64; NLRB. Mall Tool Coy V9 F.2d 700 (GVA 7, 41). 
A fortiori, where the inconsistency arises from a splinter within: the Board, 
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B. Aside from its repudiation of established principles, the 
denial of back pay to 11 discriminatees was an arbitrary 
exercise of the Board’s duty to fashion a remedy appro- 
priate to the redress of the unfair practices. 


Upon finding unfair practices, the Board has the duty to 
order the responsible persons ‘‘to take such affirmative 
action including reinstatement of employees with or with- 
out back pay, as will effectuate the policies of this Act.?? * 
The established remedy for discriminatory discharge is 
and has been from the beginning of the Act, reinstatement, 
with back pay from the date of discharge. 

The Board may, of course, in the exercise of its disere- 
tion, deny back pay to a discriminatee in the proper cir- 
cumstances.“ And its discretion with regard to remedial 
orders undoubtedly has ‘‘a broad reach’’. But it does have 
its limits. The remedy must be ‘fappropriate’? (Labor 
Board v. Bradford Dycing Assn, 310 U.S, 318) and must 
be ‘‘adapted to the situation which calls for redress’’. 
(Labor Board v. Mackay Radio and Telegraph Co., 304 
U.S. 333, 348). So far as back pay is concerned, the Board 
may not deny it arbitrarily; where it does, the Court will 
restore it. LLL.GWU. v. NLRB. 99 US. App. D.C. 64, 
237 F.2d 545 (1956). 

In the present case, the two-member panel denied back 
pay to 11 discriminatees on the theory that a valid and 
bona fide offer of reinstatement had been made to all of 
them, and, upon rejecting it, they “thereby became strikers 
who were withholding their services in an attempt to com- 
pel Respondents to comply with their demands’? [J.A. 56] 

As we have shown, this ruling is a repudiation of estab- 
lished Board law and, on that ground alone, constitutes an 
arbitrary use of the Board’s discretionary power, — In 
modifying a back pay order on the ground that it departed 
from the Board’s general practice, the 7th Cireuit said: 


“Consistency in administrative rulings is essential, for 
to adopt different standards for similar situations is 


42 S8ee. 10(¢); 29 U.S.C, 160(e). 


43 Where, for one example, the individual has been guilty of violence on the 
picket line. 
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to act arbitrarily. Under such circumstances, affirma- 
tive orders violate administrative discretion and he- 
come punitive, outside the scope of the Board’s power.”’ 
N.L.R.B. v. Mall Tool Co., 119 F.2d 700, (CA. 7, 
1941). 


But, aside from precedent, and examining the ruling as 
an original proposition in the factual context of the case, 
it is plainly unreasonable, unjust and arbitrary. 

1. First, no amount of deference to administrative ex- 
pertise requires acceptance of the eredulous finding that 
the offers of reinstatement were ‘bona fide’. The offers 
were made after all the union men were out of the plant, 
by way of discharge or unfair labor practice strike, and a 
picket line was in operation; and the plant was being run 
with the non-union crew, The company acknowledged that 
it did not believe that a Typographical Union member 
would come to work under such circumstances. [J.A. 102] 
Moreover, the number of employees operating the plant 
had stabilized by March 28rd (the first telegraphic offer 
went out on March 21 and the last on April Ist) and re- 
mained so until June 7th. [J.A. 282-283, 514-517] 

Further proof of lack of bona fides is shown by the fact 
that some groups of three wires went entirely to operators, 
some entirely to floormen and some to random combina- 
tions of both, thus demonstrating that the telegrams were 
not founded upon any genuine need for employees with 
specific qualifications. 

It is plain as it can be that this was simply a device, con- 
structed on advice of counsel and designed to remove the 
financial risk (i.c., back pay) involved in the drive to oust 
the union men, What ix not so plain, however, is how the 
two-member panel could have failed to recognize the 
gimmick, 

The Board has not always been so obtuse in this regard, 
In Ford Motor Company, 23 NUL.R.B. 548, 609, the Board, 
noting that ‘The facts strongly indicate that the respond- 
ents’ ‘offer’? was merely a tactical move... °’, declared: 

44To the same efeet: LI.GWIC, ve N. 699 TUS, ~ DCL 64, 237 
BF, 2d 545; NALA BL ¥. Don Juan Tne, 173 y25, Oe WA, 2, 1949). 


In hia dissent, Board Member Brown characterizes the majority's order as 
“*punitive’’. 
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“© that the respondent cannot properly assert any 
lack of power in the Board to order the reinstatement 
of an employee merely because he has received a prior 
offer of reinstatement.” 

‘Tt is clear that, far from having any honest desire to 
reinstate the employees, the respondent took advan- 
tage of their confusion to provide it with a technical 
defense that the ‘offer’ discharged its obligation to 
reinstate the men.’’ 


2, But granting the finding of bona fides, the ruling can- 
not be justified even allowing for the “broad reach’? of the 
Board’s discretion. It must be remembered that only 3, 
not 11 jobs, were offered, Thus, the majority finds that 
by waving three jobs, seriatim, at the group of 11, the com- 
pany terminates back pay as to all, As Board Member 
Brown notes: ‘©... the order constitutes a windfall to 
the perpetrator of the illegal acts”’. [J.A. 67] 

Is it too much to say that this order, if permitted to 
stand, provides the perfect formula for discriminatorily 
ousting union members without cost? Fire your whole 
union crew, or at least fire enough of them to cause the rest 
to strike in protest; either technique will work. Reconsti- 
tute your plant with non-union personnel. Then run 
through the discriminatees and the strikers with three job 
offers (or, for that matter, one or two will do under this 
ruling). This will put each group of three to this choice: 
(a) return to work each day, passing through the picket 
line of your fellow discriminatees, take over their jobs 
alongside the scab crew, and assist the company in running 
its plant while persisting in its unlawful refusal to offer 
reinstatement to all: or (b) if that doesn’t suit you, stay 
out and suffer loss of back pay. To be absolutely sure of 
what the choice will he, the company should not forget also 
to condition the offer upon their returning on a non-union 
basis. 

This is what the two-member pancl has ruled. Divide 
and conquer. They ‘do not deem it material that there 


45 The conditions of the offer were tantamount to that, [J.A. 202, Resp. 


Ex. #6, J.A. 518] 
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were only a total of three jobs to be filled’’! [J.A. 57 
Under their ruling, the only risk that management runs is 
that one day—perhaps 4 or 5 years later—the Board might 
order the men restored withont back pay. But by that time, 
the men and the union might well have had to give up the 
struggle. Or, ds in this case, the owners might by then 
have ‘divested’? themselves of their interests by transfers 
to corporations in which they or members of their families 
hold dominant positions, claiming thereby to have placed the 
“new? company outside the reach of the Board’s power to 
reinstate, [J.A. 59-60] 


3. The anomaly of the ruling ix exposed even further 
when examined in relation to another established line of 
Board precedent. It has always been held (no cases to the 
contrary) that where striking employees (who are not en- 
titled to back pay) condition their offer to return on the 
taking back of all, the employer's refusal to do so is dis- 
criminatory and back pay is awarded to all beginning from 
the date of their all-or-none offer to return.” In the pres- 
ent case, the two-member panel rules that when dixcrimi- 
natees (who are entitled to back pay) impoxe the same con- 
dition, they Jose their back pay trom that day forward. 

Untair labor practice strikers may stand together and, 
when they do, they are awarded back pay from that day 
forward, Discriminatees (says the two-member panel) 
may not stand together and, when they do, they lose their 
back pay! 


4. This is not all; the anomalies abound. The majority 
says: ‘After making some arrangements” to compensate 
for the loss of the strikers’ services, Respondents still 
found themselves in need of at least three additional ex- 
perienced personnel’, [J.A. 55] Thus, under their rea- 


46 Rockwood Stove Works, 63 NLRB 1297; Draper Corp, 52 NURB 1477; 
American Mfa. Cou 5 NURT 443, 4675 Western Felt Works, 10 NLRB 407, 
448; Rapid Koller Co, 83 NURB 557; Berkshire Knitting Mills, 17 NLRB 
259; Indiana Desk Cay 56 NLRB 76; 4th Annual Report, NVLARB, at page 
105, stating ‘*If unfair labor practice strikers apply for and are refused 
reinstatement, the Board will order that these strikers receive back pay from 
the date of the refusal"? 


47“*Some arrangements’’, indeed, 
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soning, since the company needed only three to fill out the 
staff, there was nothing untoward in limiting their offer 
to three. 

But what the majority fails to take into account is suc- 
cinetly stated by Board Member Brown in his dissent: 
“With respect to the discriminatees, it was obligated at 
all times to offer reinstatement to all of them, discharging, 
if necessary, any employees hired after the discriminatory 
discharges. Having done that, there would have been jobs 
for all the discriminatees. It is clear that the offers were 
rejected because they were limited to only three persons.”’ 
[J.A. 67] 

And what Member Brown might have added is that the 
company was also obligated to take back all the employces 
(strikers as well as dischargees) upon their offer on March 
25th to return in a group, firing, if necessary, all their re- 
placements. 

Thus, the company had not three openings, but 28; in 
legal contemplation, its plant was empty. It is ironical 
that the majority should have deemed it “immaterial’’ 


that the company had offered only three jobs. What the 
majority should have deemed immaterial was the com- 
pany’s claim that only three jobs were available. 

This irony is compounded when one considers, as Board 
Member Brown points out, that: 


“With respect to the strikers, the Respondent’s offers 
were, in fact, unlawful solicitations to individuals to 
abandon the strike and return to work, occurring as 
they did against the background of the Respondent’s 
unfair labor practices. As such, they constituted an 
additional violation of Section 8(a)(1)”’: Citing Webb 
Wheel Division, American Stecl and Pump Corp., 121 
NLRB 1410, 1411, footnote 3. 


The majority do not say Member Brown is wrong; they 
couldn’t, for the principle he cites is too well established. 
Tnstead, they “‘do not pass on it’? because it ix not alleged 
as a separate violation in the complaint and, again that 
word, they also deem it “cimmaterial’’. [J.A. 57, note 8] 

But its materiality seems self-evident. And so far as 
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its not having been alleged in the complaint, the majority 

apparently overlook a case they cite in their own opinion 

which reads: 
“The respondent contends that it was prejudiced by 
the Trial Examiner’s findings with respect to the lock- 
out because the complaint docs not specifically allege 
a lockout. The issues with respect to the lockout were 
fully litigated at the hearing and an opportunity was 
afforded the Respondent to adduce testimony to refute 
the charge that it locked out the employees in question. 
Accordingly, we find immaterial any variance between 
the allegations of the complaint and our present. find- 
ing thereon.”? Olin Industries, Inc., 86 NLRB 203, 206, 
enforced 191 F.2d 613 (CLA. 5) 3 cert. den, 343 U.S. 
919, [.J.A. 56, note 5] * 


Tere, the issue of the offers was, to put it mildly, ‘fully 
litigated’, Indeed, it is the company's own principal de- 
fense which was pursued with single-minded vigor by its 
counsel at the hearing, We imagine that the company 
would be the first to dissociate itself from the notion that 
this issue on which it lavished such care and attention was 
not ‘fully litigated’’. 


5. Is there nothing to be said in defense of the majority? 
Is their holding barren of case, as well as factual, support? 
The majority answers this hy citing five Board decisions 
which it claims as support for its position, [J.A. 56, note 5] 

One of them (Stafford Operating Company, 96 NLRB 
1217), stands for the proposition that, by conditioning 
acceptance of an offer of reinstatement upon recognition 
of the union, negotiation of a contract and settlement of 
the question of their layoffs, the diseriminatees assume the 
position of unfair labor practice strikers and forfeit: back 
pay thereatter. We would not quarrel with that holding, 
although we do not grasp its significance here. 

The other four cases are no help to the majority, either, 
Representative of the four is Voluey Felt Mills, Ine. 10 
NLRB 908. Employee X was fired on August 21; 11 others 
were fired on September 4. Employee X was offered re- 


“as To the same effect, Matter of Fulton Bag and Cotton Mills, 15 NLKB ss3, 
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instatement on September 7 but refused unless the other 
diseriminatees were rehired. In those circumstances, the 
Board denied back pay to Employee X. 

But neither Volney nor the others involved a wholesale 
onslaught against the entire union force, nor an unfair 
labor practice strike on the part of the remaining union 
staff in protest to the discharges, nor, most importantly, 
the device of running through all the discriminatces with 
a single job offer. Would the Board in Volney and the 
others have cut off back pay for all discriminatees if this 
device had been used. We do not know, and neither do the 
two members of the panel, because that issue was not in- 
volved. So, these cases, Whatever they may stand for, do 
not support the proposition claimed for them by the ma- 
jority. The limited restriction of back pay may have been 
appropriate to Volucy, but it may not be applied wholesale 
and in push-button fashion to the circumstances of this 
case. As the Supreme Court has said on more than one 
occasion: 

“<The Board may not apply a remedy it has worked out 
on the basis of its experience without regard to the 
circumstances which make its application to a partic- 
ular situation oppressive and therefore not calculated 
to effectuate a policy of the Act.” NLRB vy. District 
50, United Mine Workers ctc., 355 U.S. 453." 


The remedy lifted from Volney et al. is oppressive in the 
present circumstances.” Back pay is essential to the redress 
of the discriminatory discharges, lest the employer be per- 
mitted, in the words of Board Member Brown, “to ex- 
ploit his improper conduct and to profit thereby.’’ 


49 To the same effect: Labor Board v. Scven-up Bottling Co. 344 U.S, 349. 


5OTf, notwithstanding the decisive factual differences, the majority neverthe- 
less felt some compulsion to relate the remedy in Volnuey et al. to the present 
case, ut most they might have reduced the amount of gross back pay to be 
distributed among all of the discriminatees by the amount due the first three. 
Zoard Member Brown mentions this as the maximum. effeet that might be 
given the three offers but the majority didn’t take him up on it. 
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C. The Board erred in failing to find that the company in- 
tentionally provoked the strike. thereby constructively 
discharging the men; the strikers are thus entitled to 
back pay. 


The complaint alleged that, by the 18 discharges, the 
appointment of the non-union foreman as supcrvisor over- 
the remaining 10 union men and the change to the unusual 
and inconvenient ‘‘day-shift’’? schedule, the company in- 
tentionally provoked the remaining ten union men into 
striking on March 11th, thereby entitling them to back pay 
as constructive dischargees. [Complaint, para. VIIT, J.A. 
523-530] The Trial Examiner and the Board rejected this 
theory, although both found that the strike was caused by 
unfair practices, i.c., the discriminatory discharges. 

Appellants, though mindful that the Board’s inferences 
are (and should be) nearly conclusive on review, have 
asked the Court to examine this aspect of the case because 
the conclusion seems inescapable that the company wanted 
the union men to strike and took caleulated steps which 
were effective in bringing it about. 

That conclusion, we believe, springs spontancously from 
the succession of events as set forth in the Statement 
of the Case. We needn’t repeat the details. But we sug- 
gost that, from the company’s viewpoint, a way had to be 
found to force the strike, lest the company be required to 
keep the standby crew on a permanent, or at least indefinite, 
basis. It was cither that or run the risk of a strike without 
available replacements which, according to the company, 
would have been ruinous. Indeed, the company justifies 
the hiring of the standby erew on just that basis, ic., a 
newspaper cannot afford to be shut down even for a day. 
The company found a way to force the strike by the device 
of putting the men under the supervision of the strike- 
breaking foreman and assigning them unusual and incon- 
venient working hours. 

We will not labor the point. If, as we argue, the con- 
clusion is inescapable from the facts, it will not be lost 
upon the Court. 


In the event the Court should reverse the Board in this 
respect, the 10 strikers would be deemed constructive dis- 
chargees, entitled to back pay from the date they were 
foreed out, March 11, 1959." 


D. In any event, all the employees are entitled to back pay 
from March 25, 1959, the date of the company’s rejection 
of their offer to return as a group. 

Even if we accept the holdings that the discharge of the 

4 ‘extras’? was economie, that the 11 discriminatees were 

converted into strikers because of their rejection of the 

reinstatement offers and that the ten original strikers were 
not constructively discharged, it is appellant’s contention 
that, as a matter of law, all 28 employees became entitled 
to back pay from March 25th, 1959, when the company 
rejected their offer to return as a group. 

It will be recalled that, after the company began sending 
out its telegrams, union president Taub, on March 25th, 
wired the company as follows: 


‘‘Have reecived from you copies of telegrams addressed 
to three locked-out members of Columbia Typographi- 
cal Union No. 101 offering them reinstatement to the 
jobs from which they were discriminatorily discharged. 
The others discriminated against have received no 
similar offers. If it is your intention to offer rein- 
statement to all those discriminatorily discharged, 
please notify me in order that appropriate arrange- 
ments can be made’ [J.A. 530] (ISmphasis added) 


The company did not respond to the wire. 

Taub’s wire was an unconditional offer, in behalf of 
the union men, to return as a group; its meaning was 
plain. Equally plain in meaning was the company’s silence; 
the offer was rejected. 

Tt is established Board law that where striking employees 
make an unconditional offer to return to work, the em- 
plover’s refusal to take them back constitutes a violation 
of See. 8(a)(3) of the Act, thus commencing accrual of 


1 Waples-Platter Co, 49 NURB W56; The Pickwick Co., 69 NURB No. 40; 
Kopman-Woracck Shoe Mfa, Co, 66 NURB No. 101; United Aireraft Corp, 
Pratt & Whitney Aircraft Division, 67 NLRB No. 80; Acme Industrial Police, 
58 NLRB 42; Terax Tertile Mills, 58 NURB 352. 
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back pay from the date of the offer to return.** It is also 
well established that the employees’ insistence on returning 
as a group (all or none) docs not change this rule; back 
pay runs as to all.** And the offer need not be made by the 
individuals; a blanket offer by their union suffices.™ 

The Board did not reach this issue. Nor did anpellants 
press for back pay in those terms, for, as to the discrim- 
inatees, the Trial Examiner had awarded full back pay 
and, as to the ten strikers, the complaint alleged that they 
had been constructively discharged and appellants sought 
back pay on that basis. 

Tn any case, the relevant facts are not in dispute (having, 
indeed, been established by the company) and applicable 
Board law is clear and well established, The issue, as noted 
before, was ‘‘fully litigated’’. No inference-drawing is in- 
volved nor the exercise of expertise. The complaint is 
broad enough to include a back pay award for the strikers, 
since it alleges discriminatory discharge as to them in vio- 
lation of See. S(a) (3). This Court may therefore make its 
own findings and apply the established Board principles; 
remand is not required. 

Thus, even if the Court should accept the limitations on 
hack pay imposed by the Board majority appellants ask the 
Court to find, on the undisputed evidence, that an uncondi- 
tional offer to return to work as a group was made by the 
union men on March 25, 1959; that the failure of the eom- 
pany to respond was a rejection of the offer; and that, in 
accordance with established practice, the 28 employees are 
entitled to an award of back pay running from the date of 
the offer. 


Rockwood Stove Works, 63 NURB 1297, is a typical illustrative case. 


53 Rapid Roller Co,, 33 NLRB 557, illustrates this principle, Also Rockwood 
Store Works, supra, and Draper Corp., supra, 


4 Por example, Indiana Desk Co, 56 NURB 70, 


55 The fact that the ‘‘extras’? were included in the offer docs not affect 
the outcome—even granting arguendo their discharge was not unlawful. The 
company did not reply with an offer to take back all exeept extras, an offer 
which might well have been accepted, as noted on page 32. The company’s 
offer at all times was limited to 3 jobs, In other words, there was no rela- 
tionship between the inclusion of the ‘extras’? and the company's rejeetion 
of the offer to return as a group, The company rejected any offer that 
included one more than three. 
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CONCLUSION 


For the reasons and to the extent herein set forth, 
we respectfully request that the Board’s order be modified. 
In all other respects, we join the Board in its request for 
enforcement of its order against petitioners George W. 
Ball, et al. 


Seymour J. SPELMAN 
833 South Washington Street 
Alexandria, Virginia 
Attorney for Petitioners 
Roger W. Wheeler, Jr., et al. 


BRIEF FOR THE, NATIONAL 
LABOR RELATIONS BOARD 


IN The 
United States Court of Appeals 


TOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16.457 
| 
ROGER W. WHEELER, J R., ET AL., PETITIONERS 
ve 
NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


GEORGE W. BALL, ET AL., T}A NORTHERN VinGINIA 
SUN PUBLISHING CoMPANY, INTERVENORS 


| 
ow aoee cemene sammie 


| 
No. 16987 
| 
Georcre W. BALL, ET AL.. T) A NorTHERN VIRGINIA 


SUN PUBLISHING ComHany, PETITIONERS 


UV. | 

NATIONAL LABOR RELATIONS BOARD, RESPONDENT 
| 
ROGER W. WHEELER, Jk., 


on 


ET AL., INTERVENORS 


On Petitions for Review, and on Request for Enforcement, 
of an Order of the National Labor Relations Board 
| 
s | 
STUART ROTHMAN, 
General Counsel, 
i Syprul | 
3 U0Ui Of AnpBeagnick 1. MANOLI, 
: \Associate General Counsel, 
i} 

MARCHL MALLET-PREVOST, 
iAssistant General Counsel, 
| 

MELVIN J. WELLEs, 

WARREN M. DAVISON, 
| Aflorneys, 


National Labor Relations Poard, 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The questions presented were formulated in the 
prehearing conference stipulation, are set forth in the 
Joint Appendix (J.A. 71-72), and are as follows: 


A. Questions in No. 16,937 


1. Whether the Company was accorded a full and 
fair hearing. 

2. Whether the Board properly found that the 
Company violated Section 8(a)(3) and (1) of the 
Act by discriminatorily laying off thirteen of its 
composing room employees. 

3. Whether substantial evidence supports the 
Board’s finding that the Company discriminatorily 
discharged one of its employees, in violation of Section 
8(a) (3) and (1) of the Act. 


4, Whether substantial evidence supports the 
Board’s finding that the strike was an unfair labor 
practice strike from its inception. 


B. Questions in No. 16,757 

1. Whether the Board properly found that the 
Company did not violate Section 8(a) (3) and (1) 
by refusing to hire “extras” on and after March 1, 
1959. 

2, Whether the Board properly found that the Com- 
pany did not deliberately provoke the strike. 

3. Whether the Board’s order is reasonable and 
proper. 


Il 


INDEX 


Counterstatement of questions presented 


A. Questions in No. 16,937 
B. Questions in No. 16,757 
Counterstatement of the case 
I, The Board’s findings of fact. 

A. Background 
1. The decision to obtain new equipment. 
2. Events prior to March 1, 1959 
The events of March 1, 1959 
The terminations and the strike 


The thirteen lavoffs 

The discharge . 

The refusal to hire “extras” 

The schedule changes and the strike 


D. The rejection of the offers of reemploy- 


ment 
II. The Board’s conclusions and order 
Summary of argument 
Argument ........ 
I. There is no basis for the Company's contention 
that it was not accorded a fair hearing.... 
A. Introduction ...... 
3. The evidence sought to be introduced was 
irrelevant to the issues presented 
The Trial Examiner fairly applied the ex- 
clusionary rule 
The Trial Examiner properly excluded 
other evidence sought to be introduced by 
the Company 
The Board’s decision does not rest on find- 
ings of unlawful bargaining 


Conclusion..... 


Argument—Continued 


Il. The Board properly found that the Company 
violated Section 8 (a) (3) and (1) of the Act 
by discriminatorily laying off thirteen of its 
composing room employees... 


A. Introduction—the issue defined.. 


B. The discriminatory nature of the layoffs 


C. The asserted defense of economic justifica- 


Substantial evidence supports the Board's find- 
ing that the Company discriminatorily dis- 
charged Figgins, in violation of Section 8 (2) 
(3) and (1) of the Act 


Substantial evidence supports the Board's find- 
ing that the strike was an unfair labor practice 
strike from its inception 


The Board properly found that the Company 
did not violate Section 8 (a) (3) and (1) by 
refusing to hire the “extras” on and after 
March 1, 1959 


The Board properly found that the Company 
did not deliberately provoke the strike on 
March 11. 

VII. The Board’s order is reasonable and proper 


Conclusion 
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COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon petitions for 
review of an order of the Board issued on December 
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7, 1961,’ pursuant to Section 10(c) of the National 
Labor Relations Act, as amended (61 Stat. 136, 73 
Stat. 519, 29 U.S.C., Sees. 151, ef seq.). Petitioners in 
No. 16,757 are Roger W. Wheeler, Jr., ef al., the 
charging parties before the Board (referred to here- 
after as “petitioners”). The Company, respondent 
before the Board, has also petitioned for review of 
this order (No. 16,937).’ In its answer to the Com- 
pany’s petition, the Board has requested enforcement 
of its order, which is reported at 134 NLRB No. 109 
(J.A, 52-69).’ This Court has jurisdiction of the 
proceedings under Section 10(c) and (f) of the Act. 


I. The Board's findings of fact 


Briefly, the Board found that the Company vio- 
lated Section 8(a) (3) and (1) of the Act by laying 


off or discharging 14 of its composing room employees, 
all of whom were members of the Union.' It further 
found that the subsequent strike engaged in by the 


‘The Board’s Decision and Order was amended by an 
order dated December 12, 1961 (J.A. 70). 


:The Company's petition for review was filed in’ the 
United States Court of Appeals for the Fourth Circuit and 
is here on transfer from that Court. Soth petitions for 
review have been consolidated by this Court for the pur- 
poses of briefing and argument. 


“References are to pages of the Joint Appendix. Occa- 
sional “Tr.” references are to portions of the transcript 
inadvertently omitted from the Joint Appendix. Wherever 
in a series of references a semicolon appears, references 
preceding the semicolon are to the Board's findings; suc- 
ceeding references are to the supporting evidence. 


‘Columbia Typographical Union No, 101, International 
Typographical Union, AFL-CIO. 
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10 remaining composing room employees, who were 
also members of the Union, was caused by the afore- 
mentioned unfair labor practices. The evidence upon 
which the Board based its findings may be sum- 
marized as follows: 


A. Background 


The Company is engaged in the publication of a 
daily newspaper in Arlington, Virginia (J.A. 5; 76). 
Since its inception in 1957, its composing room em- 
ployees have been represented by the Union, and the 
Company had executed collective bargaining agree- 
ments with the Union, the most recent of which was 
due to expire on February 28, 1959 (J.A. 6: 76, 352- 
353, 460). The events herein occurred at and about 
the time this contract expired. 


1. The decision to obtain new equipment 


In the spring of 1958, Company officials, concerned 
about composing room costs, began to explore the 
possibility of installing labor-saving equipment which 
could be operated by persons relatively less skilled 
than those then employed (J.A. 6, 10; 81-82, 378- 
379). The decision to acquire both Photon and tele- 
type setting (TTS) equipment * was reached in late 
summer or early fall of 1958 (J.A. 10; 359-360). In 

“The Photon machine sets type by a photographic method 
rather than in “hot lead.” and performs advertisement com- 
position work which would otherwise be turned out on a 
linotype machine (J.A. 7; 83-81). The teletype setter 
(“TTS”) is attached to a linotype machine and, by means 
of perforated tape, sets type for news stories and ether 
editorial matter (J.A. 7; 97). 
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October, the Company leased the Photon machine 
(J.A. 11; 84) ; three months later, in December 1958, 
it purchased the TTS equipment (J.A. 98). In both 
instances, the new machinery was ordered to be de- 
livered, and was delivered, on February 1, 1959, toa 
warehouse in nearby Virginia, where it was stored 
pending the expiration of the contract with the Union 
(J.A, 11; 84-85, 98). 


2, Events prior to March 1, 1959 


Having decided to install the new equipment, the 
Company proceeded to hire, and to arrange for the 
training of, certain key employees. In June 1958, 
Editor Philip Stern hired William Eldridge, who 
was then working for an Allentown, Pennsylvania, 
newspaper, to head the Company’s photocomposition 
department (J.A. 13; 94-95, 261-262). Eldridge, who 
had previously had some experience with the Photon 
operation, was sent, at the Company’s expense, to 
the Photon factory’s school for a six-week training 
course (IR 8; J.A. 13; 94-95, 262-263). During this 
period, and until he began to work on March 1, 1959, 
Eldridge was paid his salary by the Company (J.A. 
13: 95, 262)." Thereafter, Eldridge hired, on the 
Company’s behalf, Donald Frank and Robert Catron, 
both of whom were sent to the Photon school at Com- 
pany expense and both of whom were compensated, by 


“Eldridge was paid by Stern’s personal check, such pay- 
ments being credited to Stern on the Company’s books as a 
capital contribution (J.A. 13; 89). Eldridge was guar- 
anteed $150 per week, and received the difference between 
what he actually earned during this interim period and 
$150 (IR 8; J.A. 13; 95). 
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Stern’s personal check, for the period prior to their 
actually beginning to work in March 1959 (IR 8; J.A. 
13; 88-92, 93, 263-265). Eldridge also hired 3 paste- 
up men to aid in the photocomposition work (J.A. 13; 
265-267), while Stern arranged to “borrow” two ex- 
perienced TTS operators, hired a third whom he sent 
to the TTS factory school for training, and hired two 
TTS machinists (J.A. 16; 99-100, 103-104, 152-154, 
269-270, 312-313). These latter employees were not 
paid until they began work on or after March os 
1959 (J.A. 13). 

During this recruitment period, the Company at no 
time inquired whether the Union members were ex- 
perienced in any of the phases of Photon or TTS 
operations, and never offered these jobs to them (J.A. 
11; 95, 96, 99, 100-101, 164, 364). The uncontra- 
dicted evidence discloses that at least some of the 
composing room employees had either had prior ex- 
perience in the operation of such machines or had 
skills which could be readily utilized in their employ- 
ment (J.A. 130-131, 186-187, 260-261, 308-309, 326). 

In addition to Photon and TTS personnel, the Com- 
pany decided to hire nonunion employees as “re- 
serves” in the event of a strike by the Union (J.A. 
14-15; 101). First, Reginald Kane, foreman of the 


*Storn denied that the Company made any effort to re- 
strict its hiring to nonunion employees (J.A. 101-102). He 
admitted, however, that he “thought it unlikely that they 
were members of the [Union], because when we approached 
them with regard to being on a stand-by status to help us 
publish in the event of a strike, the conditions were made 
quite clear to them. And I thought it was unlikely that 2 
member of the ITU would agree to work in the event of 
an ITU strike” (J.A. 14; 102). 
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composing room and a member of the Union, was 
offered the post of assistant business manager if he 
“vould be willing to cast [his] lot with management” 
and operate as a nonunion foreman (J.A. 15; 287). 
Kane, who knew of the Company’s decision to obtain 
Photon and TTS equipment (J.A. 298), accepted and, 
in January 1959, was sent on a trip through Virginia, 
West Virginia and Maryland, to recruit composing 
room employees (J.A. 15-16; 103, 150, 151-152, 288). 
Six “reserves” were hired in this manner and were 
put up at a motel in nearby Arlington to await the 
expiration of the contract with the Union, the Com- 
pany paying their travel and motel expenses (J.A. 16, 
53; 104-109). 

During this entire period, the Union was wholly 
unaware either of the Company’s intention to install 
Photon and TTS machines or of its hiring of Photon, 
TTS, and “reserve” personnel (J.A. 12; 98-99, 162).” 
Thereafter, on seven occasions during February 1959, 
Union representatives met with Company officials in 


<The Company apparently argues that its interest in 
Photon and TTS had been communicated to the Union some 
months before. Company Attorney Gilbert Hahn testified 
that he had four telephone conversations with Union Presi- 
dent Taub, in May or June 1958, December 1958 and Janu- 
ary 1959, on which occasions he discussed the new machines 
(J.A. 8-9; 102-108, 407). According to Hahn, he informed 
Taub that the Company wanted to bring the new machines 
into the plant, asked if the Union had any personnel ex- 
perienced on the machines, and said that the equipment 
would be brought in only if most of those operating it could 
be paid less than union scale (J.A. 8-9; 407-408). Taub’s 
reply was that the equipment would not come into the plant 
unless the men who worked on it were paid union scale 


y 
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an attempt to negotiate a collective bargaining agree- 
ment (J.A. 11, 16; 79-80, 157). Immediately upon 
the conclusion of the February 28 meeting, the Com- 
pany .informed the Union by telegram that it was 
breaking off negotiations (J.A. 17; 80-81, 490).” 


B. The events of March 1, 1959 


As noted above, the Photon and TTS equipment had 
been delivered on February 1 and was in storage 
pending the expiration of the contract. On Saturday 


(JA. 8-9: 103, 109). Taub, on the other hand, testified 
that he had been called by Hahn some four or five months 
prior to the expiration of the contract, that Hahn had 
asked him whether the Union had any men. trained in 
Photon work, that he told Hahn about the methods being 
used to train men in that work, and that he called Hahn 
back a day or two later and informed him that no experi- 
enced men were then available (J.A. 10; 161-165). Taub 
denied that there was ever any discussion of wage rates 
to be paid Photon personnel (J.-A, 10; 159). The Trial 
Examiner and the Board deemed it unnecessary to resolve 
whatever conflicts existed in the above-described testimony 
(J.A. 10), as it is undisputed that Hahn at no time in- 
formed Taub of the decision, which the Company” had 
already reached, to install the Photon and TTS machines 
(J.A. 9, 10; 165, 108, 411-112). In fact, as Hahn himself 
admitted (viewing the testimony in the light most faverable 
to the Company), his object in calling Taub was to attempt 
to negotiate a change in the then-current contract by induc- 
ing the Union to waive certain of its wage provisions GI.A. 
9; 109-110). 


*The telegram read in relevant part as follows (J.A. 
17+ 490): 

Because of the consistent refusal by Local 101 ITU 
to bargain in good faith, the Northern Virginia Sun 
gives Local 101 ITU notice * * * that negotiations are 
broken off effective 1:00 a.m. March 1, 1959, 
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and Sunday, February 28 and March 1, the new 
machinery was installed in the plant (J.A. 11; 85, 
98). As Stern testified, it was expected that the 
composing room employees would strike when negotia- 
tions were broken off. The Company was well pre- 
pared, nevertheless, to continue publication by utiliz- 
ing the new equipment, together with the trained per- 
sonnel and the “reserve” composing room employees 
who were quartered in a nearby motel (J.A. 17-18; 
109-110). 

Taub met with the employees who were scheduled 
to work the first shift after the expiration of the 
contract—Sunday at 6 p.m.—and told them to report 
for work while he attempted to set up further con- 
tract negotiations (J.A. 18; 110, 171). When the 
employees reported, however, they found that police 
were stationed in and around the plant, that the new 
machinery had been installed, and that the “reserves” 
were working in the composing room (J.A. 18; 111, 
171-172, 365-366). After a brief discussion between 
Taub and Hahn, the Union employees were permitted 
to go to work, and most of the “reserves” were sent 
home (J.A. 18-19; 112, 172, 235-236, 366). Taub 
also asked Hahn to set a date for further bargaining 
sessions. He received no answer but was asked to 
leave the premises (J.A. 18-19; 172). 

Meanwhile, as the employees entered the composing 
room, they saw a notice reciting that the composing 
yoom was now an open shop without a contract and 
that the foreman would hire all employees and make 
all rules (IR 12; J.A. 19, 20; 113, 132, 508). They 
were then addressed by Foreman Kane, who informed 
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them that “this is an open shop without a contract,” 
that he was a nonunion foreman, that the conditions 
of employment and the work rules would he those pre- 
scribed by the Company, and that he could not see 
how, as Union men, they could work under such 
conditions (J.A. 20; 114, 202, 301-802). With that, 
the employees were permitted to go to work. 


C. The terminations and the strike 


Between March 1 and March 10, 1959, the Com- 
pany permanently laid off thirteen of its composing 
room employees, discharged a fourteenth, and refused 
to hire certain “extra” employees. As a result of this 
conduct, the remaining ten composing room employees 
struck on March 11. The facts in connection with the 
above terminations are largely undisputed and may 


be summarized as follows: 


1. The thirteen layoffs 

On March 1, the Company sent identical telegrams 
to George E. Fisher, Roger W. Wheeler, Jr, and 
Julian T. Darden, informing them that, in view 
of the introduction of “new equipment” and “the 
reclassification of certain composing room jobs,” their 
jobs had been eliminated, and that they were laid off 
effective March 2 (J.A. 23-24: 116, 329, 508). On 
March 2, Robert B. Bierly, a proofreader on the day 
shift, was notified by wire of his termination, effec- 
tive March 3, for reasons similar to those sct forth 
above (J.A. 24; 117, 118, 323, 510). On the same 
day, Robert R. Schrimsher, John K. Mall and Preston 
A. Davis were informed by telegram that “there will 
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ve no further work” for them “until further notice” 
(J.A. 25-26; 116-118, 129-130, 184-185, 509). 

On March 3, the Company posted a notice in the 
composing room, expressing its regret that layoffs 
had been necessary and reassuring the remaining em- 
ployees that no further layoffs were presently con- 
templated (J.A. 28; 119-120, 511)."" As Stern testi- 
fied, the notice was intended “to allay what we 
thought might have been apprehensions on the part 
of the men then working in our composing room that 
their layoffs were imminent. There had been a few 
layoffs. And we wanted to assure them that no other 
layoffs were imminent.” (J.A. 28; 120.) The next 
day, March 4, Editor Stern, Publisher Fritchey and 
Foreman Kane met with the “reserves” at the Claren- 
don Motel, where the latter were quartered (J.A. 29; 


118-119, 292-293). As noted above, these “reserves” 
had been sent home on Sunday, March 1, when the 
regular employees had reported for work instead of 
striking. The Company repr esentatives informed the 
“reserves” of the situation at the newspaper and 
asked them to remain at the motel on a stand-by basis 


“ The notice read as follows (J.A. 28; 511): 
To ALL SUN ComPos!NG RooM PERSONNEL 


As of last Sunday, March 1, the SUN put into opera- 
tion some modern production equipment. This neces- 
sitated the reclassification of corran jobs in the pro- 
duction department. As a result, we were reeretfully 
compelled to lay off certain composing room employees. 

We want you to know that this production reedjust- 
ment has now been completed and that no more layoff: 
are presently contemplated. 


The Publisher 


IL 


(J.A. 29; 119, 295). Stern and Fritchey assured 
them that they were still on the payroll and told them 
“not to leave town, that they were getting paid for 
their time here” (J.A. 23; 295)." 

The layoffs began again that night. Lawrence 
Spilman, the proofreader on the night shift, had 
worked Monday and Tuesday nights, March 2 and 3 
(J.A. 30; 255-257). On Wednesday night, March 4, 
just before the end of the shift, Kane handed Spil- 
man a letter, saying, “I suppose you wondered when 
you were going to get this” (J.A. 30; 258-259). The 
letter informed Spilman that, as proofreading would 
henceforth be taken over by the editorial department, 
he was laid off beginning March 10 (J.A. 31; 512)." 


"Stern testified that the mecting was held “out of an 
abundance of caution * * * to be sure that Fthe “reserves"’] 
would be available on a stand-by basis” (J.A. 119). At this 
time, as they had been since March 1, the “reserves” were 
on the Company payroll; morcover, their motel bills were 
being paid by the Company (J.A. 121). 


Prior to the installation of the new equipment, both 
Bierly end Spilman (the day shift and night shift proof- 
readers, respectively) had performed their werk at desks 
in the “proof room,” an area in the composing room. par- 
titioned off to provide the proofreaders with ao certain 
nmount of privacy (J.A. 24: 257, 325). On March 2, how- 
ever, the proofreaders found that their desks had been 
moved into “the front office,” ic. the editorial room (/bid.). 
Subsequent to the lavoffs of Bierly and Spilman, all proof- 
reading of “straight matter’ was performed by editorial 
department employees; display advertising was proofread 
in the Photon department (J.A. 24; 148-150). Some time 
after the strike began, the Company moved the  proof- 
readers’ desk out of the editorial room and back into the 
composing room (J.A. 119). 
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On March 9, Richard D. Lewis, Lowell B. Whitaker, 
James R. Tyler, Jy., and Richard Craver were handed 
identical letters by Kane, laying them off, effective 
March 10, because their jobs had been eliminated 
(J.A. 31-82; 121-122, 285, 511). The next day, 
March 10, Richard L. Voelker was laid off, effective 
March 11 (J.A. 32; 123, 333, 512). 

2. The discharge 

Philip F. Figgins, a linotype operator, reported for 
work as usual on Tuesday night, March 3 (J.A. 26; 
315, 316). Foreman Kane assigned him to a machine 
at which no work had been laid out, but subsequently 
reassigned him to a second machine to make some 
corrections (J.A. 26; 317-318). Figgins walked over 
to the other machine, followed by Kane who said, 
“Figgins, don’t make me fire you. * * * T don’t like 
your attitude.” (J.A. 26; 317.) Kane then mentioned 
how sorry he was with the way “things” had turned 
out, and said that he would not have gone along with 
the Company had he known “‘it was going to be this 
way” (ibid.). Figgins, who admitted to being a little 
‘Grritated” that night because of the mess the shop 
was in (J.A. 319-320), cut the conversation short by 
telling Kane that he ‘didn’t want to hear all of it” 
(J.A. 26; 317). 

About 11 o’clock that night, Kane came over to 
Figgins and said, “I think you want me to fire you.” 
To Figgins’ retort that he should “do whatever he 
thought he had to,” Kane said, “All right, this is your 
last night.” (J.A. 26; 317). The next day, when 
Figgins came by to pick up his money, he asked Kane 
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the reason for his discharge. Kane’s reply: “Neglect, 
that is as good as any.” (J.A. 27; 318). 


2. The refusal to hire “ertias” 

By the terms of its collective bargaining agreement 
with the Union, the Company was obligated to hire 
“extras” when it had reproduction (or bogus) work 
to be performed (J.A. 21; 193, 345, 475)." “Extras” 
were those individuals without a regular composing 
yoom job (known as a “situation”) who would report 
to the foreman at the beginning of the night shifts 
and whom the foreman had to hire for that shift: 
once hired, however, they could be assigned to any 
kind of work (J.A. 21; 278-280, 339, 345). 

Clyde Southward, Kirby Loveless, Harry Annis 
and Aldon Stewart had been regularly employed in 


the composing room as “extras,” each one applying 
and being hired at the beginning of the shift (J.A. 
21-22: 192, 193-194, 278). On Sunday, March 1, the 


Reproduction, or bogus, arises as follows: Although 
most advertisements are set in’ the composing reom of the 
newspaper, some are received from the advertiser already 
set on mats and ready for use (TA. 899). When the fitter 
occurs, the contract provides that the advertisement must 
be set in type as near like the original mat as pessible, 
proofread, corrected, and then dest roved (JA. 188-18), UT 
All such reproduction work must be performed within seven 
days of the publication of the advertisement. Tf it is not 
so reproduced, it becomes “out of date matter.” of which 
the Union representative at the newspaper keeps a record 
(J.A, 190, 175). Thereafter, as previded in the contract 
(J.A, 175). “There shall be no restriction on the setting 
of reproduction other than all available eatras noust be hired 
on the night and third shifts when matter ix subject to be 
reproduced and is out of date.” (emphasis added.) 
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day after the collective bargaining agreement expired, 
these four individuals reported, as usual, to Kane, 
who told them that there would no longer be any 
work for them as the contract’s expiration had ended 
the Company’s obligation to hire “extras” (J.A. 22; 
115, 211, 237, 279). Since that date, the Company 
has neither hired nor offered work to “extras” (J.A. 
22). 
4. The schedule changes and the strike 


On March 9, the Company posted a notice announc- 
ing the appointment of one of the “reserves” as fore- 
man on the day shift and rescheduling the hours of 
work for both the day and night shifts (J.A. 32; 125, 
283, 513-514). This new schedule effected substantial 
changes in the starting and quitting times of most 
of the composing room employees (J.A. 35). 

With the termination of Voelker on March 10, only 
ten employees, all members of the Union, were left in 
the composing room (J.A. 35). That night, these em- 
ployees met at the Union’s offices with the other em- 
ployees who had been laid off, discharged, or other- 
wise terminated (J.A. 35; 185, 205, 245-246, 303). 
Following “a general discussion of everything that 
had taken place in the Sun since the expiration of the 
contract” (J.A. 36; 205), the employees voted unani- 
mously to strike (J.A. 36; 185-186, 205-207, 246). 
The strike began the next day and was continuing at 
the time of the hearing (J.A. 55). 


io 
D. The rejection of the offers of reemploymeni 


Prior to the introduction of the Photon and TTS 
equipment, the Company employed some 28 or 30 
“hot metal” employees in the composing room (J.A. 
373). By March 10, with the installation of this ma- 
chinery, only ten or cleven men were required in the 
hot metal department (J.A. 372-373). When the 
strike began, the Company found itself with insuffi- 
cient manpower to continue efficient publication of the 
newspaper, as its “reserves” constituted only a skele- 
ton force and were largely inexperienced in composing 
yoom work (J.A. 55, 40: 373-375). According to 
Fritchey, the quality of the newspaper, immediately 
after the strike began, fell “way below our usual 
editorial standard,” with “pictures * “ * upside down” 
and “stories * * * uncorrected,” and “a lot of com- 


plaints not only from readers but from advertisers” 
(J.A. 373-374). By its own estimates. the Company 
was short “three experienced journeymen” in the 


composing room (J.A. 55, 40; 374). 

In an attempt to obtain these employees, the Com- 
pany sent telegrams, between March 11 and April 1, 
to all the laid-off employees (except proofreaders 
Bierly and Spilman) and to the ten strikers, offering 
them their jobs at the terms and conditions prevail- 
ing on March 1 (J.A. 55, 39-10; 347-348, 375-376, 
420-422, 517-518). As only three jobs were avail- 
able, the Company sent these offers in groups of 
three and, when the offer expired by its terms or 
was rejected, it sent out three more (J.A, 55, 10-11; 
347-348, 375-376). In all instances, the offers were 
rejected. with both the laid-off employees and the 
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strikers refusing to return to work “until IT am as- 
sured that all my fellow workers who have been 
unfairly discriminated against for union membership 
receive offers of reinstatement” (J.A. 55; 420-424. 
518, 519). 


Il. The Board's conclusions and order 


The Board found that the Company had violated 
Section 8(a)(1) and (3) of the Act by laying off, 
discharging or otherwise terminating 1-1 of its com- 
posing room employees between March 1 and March 
10, 1959 (J.A. 53). It further found that the sub- 
sequent strike of the ten remaining composing Yoon 
employees was an unfair labor practice strike from 
its inception, having been caused by these discrimi- 
natory terminations (J.A. 53-54). The Board also 
found that the Company had not deliberately provoked 
the strike by the above conduct and by its change 
of the work schedules and its appointment of a non- 
union foreman (J.A. 54). Finally, the Board found, 
one member dissenting, that the refusal to hire the 
“extras” after March 1 was not violative of the .Act 
and that the Company had made valid offers of re- 
instatement to 11 of the discriminatees, which the 
latter had rejected (J.A. 54-57, 64-67). 

The Board’s order requires the Company to cease 
and desist from the unfair labor practices found and 
from in any other manner infringing upon its em- 
ployees’ statutory rights (J.A. 61). Affirmatively, 
the Board ordered the Company to offer reinstate- 
ment, upon application, to both the discriminatees and 
the strikers, to make the employees whole for any 
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loss of pay suffered by reason of the discrimination 
against them " or by reason of the Company’s failure 
to offer them reinstatement in compliance with this 
order, and to post appropriate notices (J.A. 61-64). 
However, the Board did not require the reestablish- 
ment of the status quo to the extent that technological 
changes may have reduced the number of available 
positions (J.A. 58, 45). Therefore, reinstatement is 
to be effected as follows: Figgins, who was discrimi- 
natorily discharged, is to be reinstated to the position 
from which he was fired (J.A. 58). Bierly and Spil- 
man, whose proofreading jobs are still in existences, 
are to be reinstated to their former or substantially 
equivalent positions (J.A. 63). The other 11 diserimi- 
natees, whose jobs were replaced by Photon or TTS 
jobs, shall, upon application, be offered existing 


“The Board, contrary to the Trial Examiner. found that 
the rejection by 11 of the discriminatees of the Company's 
offer of reinstatement constituted an clection to strik 


these diseriminatees. Accordingly, the Board tolled bas 


for these 11 discriminatees as of the dates of thely resnec- 
tive rejections (JA. 55-57). Ino so reversing the Trial 
Examiner, the Board disturbed none of his credibility. find- 
ings. Thus, the differences between the Board and the 
Examiner turn on “[e}onclusions, interpretati 


Hook om 


policy, 
of fact. the “significance” of which 
importance of credibility in the particular case.” 

mit, therefore, that the Trial Examiner's contrary 

sions are not entitled to special weight. Carce 

Corp. Ve N.LRB.. 310 UNS. ATA, ADA, 196, See a 

con Flint Glass Workers’ Union ve NLRB. 97 US 

DG. 2, 21 Te248. 280) Vd 212, Br he2 16. ceitiorl 

351 UWS. 988: Utica Obsercer-Dispalch, Ine ve NLR, 229 
FF, 2d ETE 5T7T (CLA, 2). 


open to full review,” rather than upen 


“denends 
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Photon or TTS jobs, displacing, if neressary, those 
persons now holding such jobs (J.A. 58). The strik- 
ers shall, upon application, be reinstated to the con- 
ventional composing room positions which they held 
immediately prior to the strike (J.A. 58). If, be- 
cause of technological change, there are not enough 
jobs for the discriminatees or the strikers, other 
available jobs shall be offered to them and, if none 
are available, these employees shall be placed on a 
preferential hiring list (J.A. 58-59). 


SUMMARY OF ARGUMENT 


I. The Company’s sole contention before the Court 
is that it was denied a fair hearing because the Trial 
Examiner “discriminatorily” foreclosed it from ad- 
ducing evidence regarding the bargaining negotia- 
tions. This “due process” argument lacks merit. 

A. Evidence concerning negotiations and other pe- 
ripheral matters which the Company sought to intro- 
duce was plainly irrelevant to the allegations of Sec- 
tion 8(a) (3) violations contained in the complaint; 
such evidence would have been relevant, if at all, ina 
Section 8(a) (5) refusal-to-bargain case. The exclu- 
sion of such irrelevant evidence is manifestly proper. 
Anthony & Sons v. N.L.R.B., 82 U.S. App. D.C. 249. 
256, 163 F. 2d 22, 29, certiorari denied, 332 U.S. 
773. 


B. The record discloses that all parties were afford- 
ed an opportunity to present their positions and to 
examine and cross-examine witnesses fully and fairly, 
and that the Trial Examiner consistently excluded 
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evidence relating to the course of negotiations sougnt 
to be introduced by all parties. 

C. The Board’s decision herein does not rest upon 
a finding that the Company failed to bargain in good 
faith. To the extent that the Trial Examiner may 
have considered the course of negotiations as ‘“back- 
ground” and “germane to the issues”, the Board spc- 
cifically rejected this rationale and made its unfair 
labor practice determinations on the basis of factors 
properly presented and fully litigated. 

II. Immediately upon the expiration of its contract 
with the Union, the Company, having secretly ac- 
quired Photon and TTS machines and having clan- 
destinely hired personnel to operate these machines, 
installed the new equipment, laid off thirteen of its 
Union-member employees and replaced them with non- 
union personnel. At no time did the Company in- 
quire if any of its Union-member employees had 
experience of these new machines or if they wished 
to be considered for jobs on them. The Company 
frankly admits that it was primarily interested in 
cutting its payroll costs by ridding itself of its Union- 
member employees and replacing them with lower- 
paid nonunion personnel. That such discriminatory 
treatment is violative of Section 8(a) (3) and (1) of 
the Act is too clear to be seriously disputed. Radio 
Officers’ Union v. N.L.R.B., B47 U.S. 17, 39, 40. 

The Company may not justify this discriminatory 
conduct, otherwise unlawful, by seeking to establish 
an absolute privilege to take whatever steps it deems 
most effective to reduce its costs. Economic self- 
interest, standing alone, certainly cannot justify dis- 
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crimination against employees; were the contrary 
true, little if anything would be left to the guaran- 
tees of the Act. It is settled law that economic 
exigencies will not serve to exculpate an employer 
from the consequences of its conduct in infringing 
the statutory rights of its employees. 

Similarly without merit is the Company’s conten- 
tion that it was privileged to discriminate against 
its employees in order to minimize the effectiveness 
and impact of an anticipated strike. The right to 
strike is basic among the guarantees of the Act, and 
the Company may not carve out a special exemption 
for itself merely because of its status as a newspaper 
which would be severely affected by strike action 
shutting it down. Associated Press v. N.L.R.B., 301 
U.S. 103, 132-133. 

III. The discharge of composing room employee 
Figgins was likewise discriminatory. This employee 
was fired allegedly for neglect or insubordination, but 
the record shows that both excuses were mere pre- 
texts. Substantial evidence supports the Board’s 
finding that Figgins’ discharge was merely part of the 
Company’s overall campaign to rid itself of its Union- 
member employees and, as such, was violative of Sec- 
tion 8(a) (8) and (1) of the Act. 

IV. The record establishes beyond peradventure 
that those employees who had not been terminated by 
March 10 struck on that date to protest the Com- 
pany’s discrimination against their fellow employees. 
As the strike was provoked by the Company’s unfair 
labor practices, the Board properly characterized it 
as an unfair labor practice strike from its inception. 
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V. Pursuant to the reproduction (or “bogus’”’) pro- 
visions of its contract with the Union, the Company 
was obligated to, and regularly did, hire four “ex- 
tra” employees. Immediately upon the expiration of 
the contract and the installation of the Photon and 
TTS machines (the latter radically reducing the 
amount of conventional composing room work avail- 
able to be performed), the Company refused to hire 
“extras” any longer. As the record shows that this 
refusal to hire was grounded in independent business 
considerations, the Board’s dismissal of this allegation 
of discrimination was proper. 

VI. Petitioners in No. 16,757 urge that the Com- 
pany deliberately provoked the strike by changing 
work schedules and by naming a nonunion foreman 
and, therefore, that the 10 employees who struck on 
March 10 were constructively discharged. This con- 
tention was properly rejected. The record shows 
that the change in work schedules was an experimen- 
tal one, designed by the Company to provide more 
efficient utilization of manpower and the new ma- 
chines. Moreover, those employees who testified about 
the schedule changes did not view them as creating 
an intolerable employment situation. As to the ap- 
pointment of a nonunion foreman, some of the Union- 
member employees had previously worked in * 
shops” under nonunion foremen, and all of them had 
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been working under such conditions since March 1, 
The evidence, therefore, does not support petitioners’ 
contention in this regard. 

VII. Petitioners contend that the Board’s remedy, 
to the extent that it abates back pay to 11 of the 
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discriminatees from the date they rejected the Com- 
pany’s offers of reinstatement, is contrary to estab- 
lished Board principles, and inappropriate to the case. 
They also assert that all employees are entitled to 
back pay after March 25, 1959, on the ground that 
the Company then rejected their offer to return to 
work as a group. 

Petitioners’ view of established Board principles is 
wide of the mark, for the weight of Board authority 
is contrary to the principles espoused by petitioners. 
Generally speaking, an employer’s liability for back 
pay ceases when a discriminatee refuses a valid offer 
of reinstatement. The fact that the discriminatec 
may base his refusal to accept the offer on the em- 
ployer’s refusal to remedy unfair labor practices, i.c., 
to do what he is legally obligated to do, does not affect 
this principle. By wilfully electing to remain away 
from work for such reason, the discriminatee becomes, 
in effect, an unfair labor practice striker, and it is 
settled that resort to self-help to remedy unfair labor 
practices does not entitle the striker to back pay. 
The cases cited by petitioners as showing a contrary 
Board policy are either distinguishable from the in- 
stant situation, or constitute early aberrations from 
the established principles. 

Each of the 11 discriminatees in question was 
offered a job by the Company here, and each refused 
unless the Company reinstated all the Union men, 
including the 14 discriminatees, the 10 unfair labor 
practice strikers, and the four “extras” found by the 
Board not to have been discriminatorily discharged. 
Each of the 11, from the time of the offer to him, 
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was thus voluntarily and wilfully withholding his 
services, and was therefore no longer entitled to back 
pay. To hold otherwise would be to penalize the em- 
ployers, rather than to make whole the employee. 
Nor is there any question as to the bona fides of the 
Company’s offer. The record affirmatively estab- 
lishes that the Company actually needed 3 more em- 
ployees, and made its offers for that reason. The 
fact that but for the earlicr unfair labor practices, 
the Company would have “needed” more employees, 
and that it was legally obliged to reinstate all the dis- 


criminatees, does not bear on its actual economic situ- 
ation at the time it made the offers. Petitioncrs’ 
contrary argument is merely another way of saying 
that unfair labor practice strikers should be entitled 
to back pay at all times, a proposition that has been 


consistently rejected by the Board. Furthermore. 
even assuming that discriminatees might legitimately, 
without abating back pay, condition acceptance of an 
offer of reinstatement upon the employer’s taking back 
all discriminatees, in this case the refusals were con- 
ditioned on the Company’s taking back the ‘extras’ 
as well. 

Petitioners argue that because of the settled obli- 
gation of an employer to take back unfair labor prac- 
tice strikers when they apply as a group, the Com- 
pany’s rejection of the offer of all the employees to 
return to work should have started back pay running 
as to all. This argument bears no relation to the 
fact of the case. The Union’s “offer,” 
a telegram sent by Union President Taub, plainly 
contemplated the return of the four “extras,” and the 
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three diseriminatees who were not offered reinstate- 
ment. Thus, granting that the other 11 discrimina- 
tees had become unfair labor practice strikers, so that 
on March 25 there were 21 unfair labor practice strik- 
ers, these 21 were not then unconditionally offering to 
abandon their strike, but were insisting, at best, on 
the return of all Union men. It is settled that such 
a conditional offer has no effect upon the employer’s 
obligations. 


ARGUMENT 


I. There Is No Basis for the Company's Contention 
That It Was Not Accorded a Fair Hearing 

The Company’s sole contention before the Court is 
that it was denied a full and fair hearing in this 
case and, therefore, that it was not accorded its con- 
stitutional right to a “day in court” (Co. Br. p. 6). 
Specifically, the Company alleges that the Trial Ex- 
aminer permitted counsel for the General Counsel to 
introduce evidence relating to the negotiations of 
February 1959, while foreclosing the Company from 
cross-examining the General Counsel’s witnesses on 
these points or from introducing evidence of its own 
in rebuttal. We show below that the Company’s 
contentions in this regard are without merit, that it 
was permitted to examine and cross-examine wit- 
nesses and to introduce evidence on all relevant issues, 
and that the Trial Examiner properly and consistent- 
ly excluded evidence relating to the substantive nego- 
tiations between the Comnany and the Union. 
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A. Introduction 

As noted above, the most recent collective bargain- 
ing agreement between the Company and the Union 
was due to expire on February 28, 1959. The un- 
disputed facts disclose that, in December 1958, the 
Union notified the Company of the impending expira- 
tion of the contract and offered to meet for the pur- 
pose of negotiating its proposals for a new agrce- 
ment (J.A. 490). The Company responded with a 
series of counterproposals (J.A. 531-533) and, during 
February 1959, negotiations for a new contract took 
place. These negotiations broke down, without agree- 
ment being reached, at midnight on February 28, at 
which point the then-existing contract expired by its 
terms. Thereafter, the terminations and the strike. 
which are the bases of this proceeding, occurred. 


B. The evidence sought to be introduced wes irrelevant 
to the issues presented 

The complaint herein alleged, inter alia, that the 
Company had discriminated against certain of its 
Union-member employees by laying off, discharging 
or otherwise terminating them, in violation of Sec- 
tion 8(a) (3) and (1) of the Act (J.A. 526-527, 529). 
The complaint did not allege, and this case does not 
involve, an unlawful refusal to bargain by cither the 
Company or the Union (J.A. 523-530). For this 
reason, the Trial Examiner consistently refused to 
permit the introduction, by any party to this proceed- 
ing, of evidence relating to the substance of negoti- 
ations during February 1959 (J.A. 228, 368, 397, 
400, 432-433). In this ruling. the Trial Examiner 
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was plainly corvect. for the introduction of evidence 
on “every detail of the economic issues which were 
negotiated with the Union * * and * * the economic 
position taken by the Union on every one of these 
issues” (Co. Br. pp. 39-40) would have unduly bur- 
dened an already lengthy record with immatcria] and 
irrelevant matters. It is, of course, settled law that 
the exclusion of evidence relating to matters irrele- 
vant to the issues presented is eminently proper. 
Anthony & Sons v. N.L.R.B., 82 U.S. App. D.C. 249, 
256, 163 F. 2d 22, 29, certiorari denied, 332 US. 
773; N.L.R.B. v. Washington-Oregon Shingle Weav- 
ers’ District Council, 211 F.2d 149, 151 (C.A. 9); 
N.L.R.B. v. Reed & Prince Mfg. Co., 205 F. 2d 151, 
140 (C.A. 1), certiorari denied, 346 U.S. 887. As 
we show infra, pp. 46-51, the Company’s asserted 
defense of economic justification, for the purpose of 
establishing which it sought to introduce this evi- 
dence, is without merit. 


C. The Trial Examiner fairly applied the 
exclusionary rule 

We turn next to the Company’s primary contention, 
that the Trial Examiner was less than even-handed 
in his application of his evidentiary rulings. Spe- 
cifically, the Company points to a number of instances 
where the Examiner allegedly permitted the General 
Counsel to introduce evidence relating to the sub- 
stance of the negotiations while foreclosing the Com- 
pany from rebutting such evidence either on cross- 
examination of the General Counscel’s witnesses or on 
direct examination of its own witnesses. As we show, 


=/ 


the record does not support this allegation of unfair- 
ness. To the contrary, the record discloses that all 
parties were afforded an opportunity to present their 
positions and to examine and cross-examine witnesses 
fully and fairly, and that the Trial Examiner con- 
sistently excluded evidence which related to the sub- 
stantive negotiation of wages, hours and terms and 
conditions of employment. It is true that some evi- 
dence of what occurred at the bargaining sessions 
was admitted, but only to the extent that it related 
to the introduction of the Photon and TTS machines 
or to the undisputed and objective facts concerning 
when the bargaining sessions occurred and termi- 
nated. We discuss below those portions of the testi- 
mony regarding the negotiations relied upon by the 
Company. 


(1) Union President Robert Tanb (Co. Br., pp. 17-20, 21-25) 


On direct examination Taub first testified about 
the dates on which negotiating sessions were conduct- 
ed (J.A. 157), the circumstances under which the 
last meeting on February 28, 1959, broke up (J.A. 
157-158) and the Company’s telegram to the Union 
early on the morning of March 1 (J.A. 159-160). 
Thereafter Taub was asked whether and under what 
circumstances he learned of the Company's acquisi- 
tion of Photon and TTS machines. He testified that 
the Company representatives at no time voluntecred 
any information about the machines; that when he 


Taub thus corroborated the testimony of Editor Phillip 
Stern (J.A. 79-80). 
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asked about them during the course of the last bar- 
gaining sessions, the Company refused to discuss the 
matter; and that the Company never inquired about 
whether any of the Union-member employees had 
Photon or TTS experience (J.A. 162-164). He also 
stated that the Union never threatened to strike (J.A. 
165-166), and discussed the procedure by which a 
strike is called (J.A. 166-168). On examination by 
Counsel for the discriminatees (petitioners in No. 
16,757) Taub testified about the Union’s general 
policies with regard to new machinery (J.A. 176- 
180). 

Counsel for the Company cross-examined Taub at 
length (J.A. 216-243). He first asked about the 
Union’s prior dealings with the Company and about 
the background of the negotiations (J.A. 216-227). 
The first objection to which the Company addresses 
itself (Br., p. 21) occurred when Taub was asked 
whether the Union distributed copies of the Com- 
pany’s counter-proposals to its members (J.A. 227- 
228). At this point, the Trial Examiner sustained 
the General Counsel’s objection, principally on the 
ground that “the negotiations for this contract, the 
terms of the contract, the attitude of the parties to- 
ward the contract” was not properly before the Board 
in a case which involved only the discharge of em- 
ployees (J.A. 228). Taub then testified that under 
the jurisdiction clause of its contract (J.A. 463-464), 
Photon and TTS work would be within the jurisdic- 
tion of the Union and that, since the process was a 
new one at this particular newspaper, wage rates 
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for such work would have had to be negotiated (J.A. 
230-232). 

On re-direct examination by the General Counsel, 
Taub reiterated that during the negotiations the Com- 
pany never asked to bargain about rates for Photon 
and TTS employees and did not inform the Union 
that an employee had already been hired to perform 
Photon work (J.A. 244). 


(2) Carroll Cyr (Co. Br., pp. 20-21) 

Cyr, one of the discriminatees and formerly an 
assistant foreman in the composing room, testified 
on direct examination about his work at the news- 
paper, the events after March 1, and the strike (J.A. 
198-207). He was not questioned about the Union’s 
negotiations for a new contract. During the course 
of cross-examination by the Company (J.A. 208-215), 
Cyr was asked about his knowledge of the Union’s 
demands and the Company’s counter-proposals dur- 
ing the February 1959 negotiations for a new con- 
tract. Objections by the General Counsel were sus- 
tained by the Trial Examiner, although Cyr was 
permitted to testify to his knowledge of the existence 
of the Company’s counter-proposals (J.A. 209-211). 


(5) Phillip Figgins (Co. Br. pp. 25-24) 


Figgins, one of the discriminatees, testified on 
direct examination about the circumstances of his 
discharge (J.A. 314-318). On cross-examination, 
Company counsel established that Figgins had attend- 
ed the first negotiation session (J.A. 320) and then 
asked whether during this session the parties had 
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discussed the Company’s counter-proposals. The Gen- 
eral Counsel's objection to this question was sustained 
by the Trial Examiner, who refused to “take any 
testimony regarding negotiations or discussions of 
negotiations between the Union and the company” 
(J.A, 321-322). 


(1) Clayton Fritehcy (Co. Br., pp. 24-25) 

During the course of the Company’s direct examina- 
tion of Publisher Fritchey, this witness was asked 
about further negotiations between the Company and 
the Union after the breakdown of bargaining at mid- 
night on February 28." The Trial Examiner sus- 
tained an objection to this question on the ground 
that it dealt with the irrelevant area of collective 
bargaining negotiations (J.A. 367-368). 


(5) Phillip Stern (Co, Br., pp. 25-27) 

On direct examination by the Company, Stern con- 
firmed Taub’s earlier testimony (J.A. 162-164) that 
the Union first learned of the Photon and TTS ma- 
chines during the course of the February bargaining 
sessions (J.A. 396-397). However, the Trial Exami- 
ner sustained an objection to a question with respect 
to the parties’ positions during negotiations on the 
Company’s counter-proposals (J.A. 397). When, on 
subsequent cross-examination, counsel for the dis- 
eriminatees began a line of questioning relating to 
the substance of the negotiations, the Trial Examiner 


% Taub had testified that, on March 1, the Union sought 
without success to mect with the Company for the purpose 
of continuing to bargain for a new contract (J.A. 160-162). 
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on his own motion foreclosed further questions of this 
nature, informing counsel that his exclusionary rul- 
ing was “a two-way street” and thus binding on all 
parties (J.A. 400). 


(6) Gilbert Hahn (Co, Br., pp. 27-28) 
Company counsel sought to elicit from Hahn testi- 
mony regarding the Company’s attempts to effect a 
resumption of negotiations after March 1 (J.A. 406). 
The Trial Examiner foreclosed this line of questions, 
on objection (ibid.), just as he had foreclosed similar 
questioning of Fritchey (supra). 


(7) E.G. Moore (Co. Br, pp. 28-50) 

On rebuttal the General Counsel asked Moore, a 
member of the Union’s negotiating committee, about 
the circumstances surrounding the Union’s first learn- 
ing of the Photon and TTS machines. Moore, over 
the Company’s objection, testified that during the 
negotiations a union representative asked the Com- 
pany about the truth of certain information that he 
had heard about new equipment being installed (J.A. 
427-430)."7 Subsequently company counsel cross- 
examined Moore on the substance of negotiations on 
the Company’s counter-proposals, over the objection 
of both the General Counsel! and counsel for the dis- 


“It should be noted that Stern himsclf testified on 
direct examination by Company counsel that the question 
of the new equipment was first raised by the Union during 
the negotiations and that the Company candidly admitted 
that it had already arranged for the installation of such 
equipment (J.A. 396-397). 


29 


os 


criminatees (J.A. 431-482). Thereefter the Trial 
Examiner declined to take further evidence of “what 
was said by either party back and forth, the offers and 
counter-offers during the meetings” (J.A. 432-433) ." 
Company counsel remarked that he was “not the least 
bit interested in what went back and forth” and pro- 
ceeded to question Moore without further interrup- 
tion about what went on during bargaining relating 
to the Photon and TTS machines (J.A. 433-435). 

On re-direct examination, Moore testified that dur- 
ing the discussions of the Union’s jurisdiction clause, 
the Company made no reference to Photon, TTS, or 
any other specific machine (J.A. 435-4386). Subse- 
quent attempts by company counsel on re-cross exami- 
nation to elicit testimony regarding further negotia- 
tions were blocked by the Trial Examiner (J.A. 436- 
439). 


(8) Robert Taub (Co. Br. pp. 31-32) 


Taub was called on rebuttal and questioned about 


his earlier conversations with Hahn (sce supra, pp. 


6-7, note 8); he again denied any knowledge of the 
Company’s intention to install the Photen and TTS 


‘In its brief (p. 30), the Company erroneously states 
that the Trial Examiner made this ruling ‘fon his own 
and without objection from Company Counsel.” The record 
discloses that both the General Counsel and counsel! for 
the discriminatees had, only moments before, objected to 
the Company’s line of questioning on the ground that it 
yelated to the negotiations and should be excluded (J.A. 
431-132). The Trial Examiner overruled this objection, but 
stated that he understood that the questioning did not relate 
to the actual negotiations (J.A. 432). 
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machines prior to Jearning of it during negotiations 
(J.A. 439-441). On cross-examination by the Com- 
pany, Taub was asked whether he understood that 
the Company’s counter-proposal on the jurisdiction 
clause (J.A. 531) was directed toward the Photon 
and TTS machines; he replied in the negative (J.A. 
444-445). Then company counsel asked whether 
Taub “would * * * have discussed TTS and photon” 
but the Trial Examiner closed off this line of ques- 
tioning (J.A. 445). The Company's final question, 
whether Taub knew he was going to receive the Com- 
pany’s counter proposals before he actually got them, 
met the same fate (J.A. 4416). 


(9) Simmary 


In short, the record discloses that the Trial I: u- 
ner permitted all sides to adduce evidence relating 
to the fact that negotiations occurred on a number 
of occasions in February 1959, that they broke down 
at midnight on February 28, that, during the course 
of these negotiations, the Union first learned of the 
Company’s planned institution of the Photon and 
TTS machines, and that there was no bargaining on 
this issue. Moreover, the record also demonstrates 
that the Trial Examiner consistently and fairly ap- 
plied his evidentiary rulings, cutting off all sides 
from introducing evidence relating the course of the 
negotiations themselves, except insofar as the Photon 
and TTS machines were discussed. Far from dis- 
criminating against the Company, the record shows 
that the Examiner, on his own initiative, foreclosed 
counsel for the discriminatces from examining a wit- 
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ness about the negotiations, reminding him that his 
ruling against the Company was “a two-way street” 
(J.A. 400). And when, on one occasion, some testi- 
mony regarding the substantive negotiations inad- 
vertently crept into the record, it was the Company 
which benefitted, as this occurred during the Com- 
pany’s cross-examination of Moore (J.A. 431-432). 

It is settled law, and we do not dispute, that an 
administrative agency’s failure to receive and consider 
competent and material evidence generally constitutes 
reversible error. See, e.g., Donnelly Garment Co, v. 
N.L.R.B., 123 F. 2d 215, 223-224 (C.A. 8). Where, 
however, as here, the evidence sought to be adduced is 
not material to the issues presented and would not, 
even if introduced, shed light on the substantive un- 
fair labor practice or constitute a defense to certain 
conduct," its exclusion is “not a denial of due process 
nor prejudicial error requiring a reversal of the order 
of the Board.” Pittsburgh Plate Glass Co. v. N.L.R.L.. 
113 F. 2d 698, 703 (C.A. 8), affirmed, 313 U.S. 116. 
As the Company can demonstrate neither detriment 
nor disadvantage (N.L.R.B. v. Mackay Radio & Tele- 
graph Co., 304 U.S. 333, 351), and as the record fails 
to establish cither unfairness or bias on the part of 
the Trial Examiner, the Company’s contention that it 
was denied a fair hearing must be rejected. 


” The rejection of the Company’s defense of #conomic 
justification is discussed infra. pp. 16-51. 
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D. The Trial Examiner properly excluded olher 

evidence sought to be introduced by the Company 

Equally without merit is the Company’: further 
contention (Br. pp. 32-36) that the Trial Examiner 
erred in refusing to permit the Company to adduce 
certain other evidence, discussed below. 

(1) The Company first objects (Br. pp. 32-33) to 
the Trial Examiner’s exclusion of evidence intended 
to rebut the testimony of General Counsel’s witness 
J. P. Downard (J.A. 186-142). Downard had testi- 
fied to certain technical aspects of Photon operations 
and also to the method by which this automation 
process had been introduced at the Louisville, Ken- 
tucky, Courier-Journal and Times, where he worked. 
Subsequently, Company counsel sought to question 
Publisher Fritchey about the differences in the eco- 
nomic and competitive situations of the Sun and the 
Louisville paper. Although objections were sustained 
to questions relating to the monopoly status of the 
Louisville paper, Fritchey did testify to the compara- 
tive circulations of both papers. (J.A. 357-358). In 
any event, as the Company apparently coneedes, the 
entire issue is irrelevant to this proceeding, as neither 
the Board nor the Trial Examiner relied, in whole 
or in part, upon any portion of Downard’s testimony 
relating to the Louisville newspaper’s transition to 
Photon operations. 

(2) Similarly irrelevant is the Company’s objec- 
tion to the exelusion of evidence relating to the 
“fierce competition” which the Sun faced and which, 
urges the Company, necessitated its actions herein 
(Br. p. 34), for it is now beyond dispute that the 
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exigencies of economic competition will not justify an 
employer’s otherwise unlawful discrimination against 
its employees. See cases cited infra, pp. 47-48. 

(3) Next, the Company alleges as error the Trial 
Examiner’s rulings which precluded it from demon- 
strating the harmful economic effects of reproduction, 
or “bogus”, work, which the Company was seeking 
to eliminate from its contract with the Union (Br. 
p. 34). Here, as before, evidence about reproduction 
is wholly irrelevant, because the adverse economic 
effects of this contract provision (compare J.A. 475- 
477 with J.A. 533) cannot justify the discrimination 
here involved. 

(4) Finally, the Company asserts (Br. pp. 35-36) 
that it should have been permitted to introduce evi- 
dence tending to show that the onus for failing to 
resume negotiations after March 1 rested not on it 
but on the Union. As noted by the Board, however 
(J.A. 53, note 2), the finding of discriminatory mo- 
tivation central to its decision herein was in no way 
grounded upon the Company’s breaking off negoti- 
ations at midnight on February 28 or its failure there- 
after to resume bargaining. Therefore, here, as else- 
where, the rejected evidence bears no relation to any 
issue presented herein; its exclusion was, for this 
reason, not improper. 


E. The Board's decision docs not rest on findings 
of unlawful bargaining 


Finally, the Company contends (Br. pp. 40-41) that 
both the Trial Examiner and the Board erred in bas- 
ing their decisions in part upon a finding that the 
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Company had unlawfully failed to bargain with the 
Union. As it had been precluded from offering testi- 
mony concerning its good-faith bargaining, argues the 
Company, it was unfair for the Trial Examiner and 
the Board to rely upon its conduct in negotiations. 
As we show, this argument is patently erroneous, 
for it completely disregards the plain words of the 
Board’s decision. 

In sustaining objections to the Company’s attempts 
to introduce testimony of what happened during the 
negotiations, the Trial Examiner explained that, in 
his view, the actual negotiations, the proposals and 
counterproposals made and discussed, and the attitude 
of the parties, were irrelevant considerations, as the 
ease did not involve a refusal-to-bargain allegation 
but only an allegation of discriminatory discharges 
(J.A. 228). In this, as we have shown above, the 
Trial Examiner’s ruling was correct. Thereafter, 
in his Intermediate Report, the Examiner considered 
the contract negotiations as “background” and thus 
“veymane to the issues” (J.A. 33). Immediately 
thereafter, he set forth the rationale for his decision, 
that the Company _antendsa to rid itself of its Union 
member employees” (J.A. 33), and concluded that the 
terminations were violative of Section 8(a)(3) and 
(1) of the Act (J.A. 34). 

Had the Board “unqualifiedly affirmed” the Trial 
Examiner, as the Company repeatedly states it did 
(Br. p. 41), the argument of manifest unfairness 
might well have validity. But this is simply not the 
ease, for the Board’s decision specifically declines 
reliance upon the background of negotiations and 
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finds the substantive violation of the Act on the basis 
of the ordering of new equipment, the clandestine 
hiring of Photon, TTS, and “reserve” personnel, the 
failure of the Company so to notify the Union or the 
employees, and “the other factors relied upon by the 
Trial Examiner” (J.A. 53-54, note 2). To this, the 
Company responds (Br. p. 13) that this reliance upon 
“other factors” is illusory, and that the only other 
element present in the case is the background of nego- 
tiations. Here, too, the Company errs, for it disre- 
gards the Trial Examiner’s specific enumeration (J.A. 
33-34) of the events of March 1 when the Union 
members reported for work and were met by armed 
guards and the “reserves”, the Company’s oft-stated 
“obsession” that the Union would strike and its de- 
sire to beat the Union to the punch by replacing the 
Union men with nonunion employees, and the nature 
of the terminations themselves, as support for his 
conclusions. 

Certainly, it cannot now be denied that the Board 
is free to reject all or part of an examiner’s conclu- 
sions and substitute its own reasoning in reaching 
its conclusions. N.L.R.B. v. WTV.J, Inc., 268 F. 2d 
346, 348 (C.A. 5); see also, N.L.R.B. v. Ephraim 
Haspel, 228 F. 2d 155, 156 (C.A. 2). As we have 
shown, this is just what occurred here. We submit 
that the Board’s specific disavowal of the Trial Ex- 
aminer’s partial reliance upon the negotiations as 
background, adequately cured whatever defect might 
otherwise have existed, and, therefore, that the Com- 
pany’s contention that it was treated unfairly should 
be rejected. 
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F. Conclusion 

As we have demonstrated, the Trial Examiner did 
not “discriminate” between the Company and the 
Union with respect to his evidentiary rulings, but 
instead consistently and fairly applied these rulings. 
And to the extent that the Trial Examiner relied in 
small part on events during the period of negotiations 
in finding violations of the Act, the Board expressly 
rejected such reliance on its part. In short, to the 
extent that the Trial Examiner may have erred in 
his rulings by at times permitting some evidence (by 
all parties) to be adduced relative to the negotiations, 
and by relying upon this evidence, the Board’s Deci- 
sion and Order has fully cured those errors. As it 
is the validity and propriety of the Board’s Decision 
and Order, and not the Trial Examiner’s Intermedi- 
ate Report, which are at issue before this Court, it is 
somewhat puzzling that the principal thrust of the 
Company’s attack is directed at the Trial Examiner's 
report, rather than at the Board’s decision. 

Most puzzling of all, however, is that nowhere, 
cither before the Trial Examiner, before the Board, 
or in the 45 pages of its brief to this Court, has the 
Company delineated what it would have shown that 
would have any bearing on the nature of the dis- 
charges. Despite the Company’s characterization of 
the negotiations period as “The Missing Factual 
Story” (Company Br. p. 14), the Company does not 
assert that, during negotiations, it offered jobs on the 
new equipment to its regular Union employees 
through the Union; it does not assert that it offered 
to negotiate with the Union respecting wage rates 
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to be paid employees working on the new equipment; 
and it does not even suggest that any impasse was 
reached on these subject matters.” 

There is no necessity to rely solely on the fact 
that the Company does not assert that the negoti- 
ations involved these matters to know that no such 
offers were made, for the testimony of the Company’s 
own officials, as well as its asserted defense of eco- 
nomic motivation (see infra, pp. 46-51) and the events 
leading up to the negotiations, affirmatively demon- 
strate that no negotiations or bargaining relating to 
the new equipment was contemplated by the Com- 
pany. Thus, Publisher Fritchey specifically testified 
(J.A. 364), when asked why Photon and TTS jobs 
had not been offered to the Union personnel that “It 
seemed absurd that men [who] could go elsewhere 


and get this kind of money would take jobs at $65 
or $70 a week.” Publisher Stern testified that the 
Company never volunteered to the Union that it had 
completed arrangements for the purchase and de- 
livery of the automated equipment (J.A. 86), al- 
though these arrangements were completed some time 


2 In some instances (see, ew. NLRB. v. Bradley Wash- 
fountain Co., 192 F, 2d 141 (C.A. 7)), an impasse reached 
during bargaining permits a company thereafter unilaterally 
to establish the conditions of employment offered to, and 
rejected by, the union during negotiations. Aside from the 
doubtful aplication of that line of authority here, in) view 
of the earlier conduct demonstrating the Company's unlawful 
motivation and its predetermination to effect the changes 
without regard to what occurred during bargaining, there is 
no suggestion, as noted, that any impasse resulted with 
respect to the critical questions in this case. 
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in the fall of 1958 (J.A. 84). Stern also testified 
unequivocally that the Company did not offer the 
jobs to its regular employees (J.A. 95, 99), and he 
concededly hired people to perform the Photon anc 
TTS work starting March 1, without regard to the 
negotiations or to whether or not the Union called 
the strike, as anticipated by the Company (J.A. 154- 
155). Indeed, the whole justification for the Com- 
pany’s actions, in its view, was its conviction that 
the Union men would not work on the new machines 
at less than union scale, and the Company chose not 
to test that conviction by giving them that chance, 
but to proceed on the asserted ground of “economic 
justification.” 

In short, the Company’s own testimony, and its 
own asserted motivation for its conduct, make plain 


that the rulings of the Trial Examiner did not de- 
prive it of an opportunity to adduce any relevant 
evidence. 


U. The Board Properly Found That the Company 
Violated Section S8(a)(3) and (1) of the Act by 
Discriminatorily Laying Of Thirteen of Its Composing 
Room Employees 

Although, in its petition for review (No. 16,937) 

and in the prehearing conference stipulation (J.A. 
71-72), the Company attacks the propriety of the 
Board’s substantive unfair labor practice findings, it 
has limited its entire argument before the Court to 
the sole contention that it was denied a full and fair 
hearing. We have shown above that this contention 
is without foundation. We turn now, therefore, to a 
consideration of the evidence which supports the 
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Board’s finding that the Company discriminatorily 
terminated thirteen of its composing room employees.” 


A. Introduction—the issue defined 

The gravamen of the Board’s unfair labor practice 
finding is that the Company discriminatorily laid off 
its Union-member employees and replaced them with 
nonunion personnel. The record shows that the Com- 
pany, without notice to the Union, which represented 
its composing room employees—in fact, with elaborate 
secrecy designed to insure that the Union would not 
learn of its plans “obtained and stored Photon and 
TTS equipment pending its installation immediately 
upon the expiration of its collective bargaining agree- 
ment. The Company, well aware that it would need 
trained personnel to operate this new equipment, chose 
not to offer such jobs to its Union-member employees 
whom it knew would be otherwise displaced; instead, 
it recruited and arranged for the training of a force 
of nonunion workers. On March 1, the Company be- 
gan operations with the new machines and, within 
10 days, it had laid off thirteen of its Union-member 
employees. 


In its Answer to the Compzny’s petition for review in 
No. 16,937, the Board has requested enforcement of its 
order. 

22 Although the Board declined to find “whether, or when, 
the actual installation of the equipment Was revenled to 
the Union during the negotiations” (J.A. 55, note 2). the 
Company’s own witnesses, Editor Stern and = Publisher 
Fritchey. readily admitted that the Union knew nothing 
about the planned installation of the Photon and TTS 
machines until the week preceding the expiration of the 
contract (J.A. 98-99, 365). 
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The employees thus terminated fall into two gen- 
eral categories: the eleven who were laid off on the 
ground chat “the use of new equipment eee has 
led to the reclassification of certain composing room 
jobs and the elimination of your job” (J.A. 23; 508), 
and the two proofreaders who were laid off on the 
ground that proofreading was to “be done by the edi- 
torial department” (J.A. 31: 512). We show first 
the discriminatory nature of these layoffs and then 
turn to the defense of economic justification which 
the Company asserted before the Board. 


B. The discriminatory nature of the layoffs 


The plain facts of this case disclose an almost 
classic picture of unlawful discrimination. No evi- 


dentiary issue is presented, as the underlying reason 
for the layoffs was freely admitted by Publisher 
Fritechey when he was asked, on direct examination, 
why Photon and TTS jobs had not been offered to the 
soon-to-be-replaced Union personnel. Fritchey testi- 
fied: “These men had been making anywhere from 
$120 to $150 a week. You cannot read men’s minds 
with certainty, but as a publisher you have to deal 
with probabilities. It seemed nbsurd that men [who] 
could go elsewhere and get this kind of money would 
take jobs at $65 or $70 a week.” (J.A. 364.)° Thus. 
the Company seems to be arguing that, far from dis- 
criminating against its employees, it was actually 


“The collective bargaining agreement which expired on 
February 28, 1959, provided for a standard weekly salary 
of $120.50 for day shift employees and $125.50 for night 
shift employees (J.A. -167). 
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doing them a favor by laying them off and making 
them available for better-paying jobs elsewhere. 

In any event, the necessary elements of the statu- 
tory violation are undisputed. The Company’s refusal 
to offer jobs on the new equipment to its composing 
room employees was admittedly bottomed on their 
membership in the Union. That such disparate treat- 
ment constitutes “discrimination” within the purview 
of the Act is too well settled to require extended dis- 
cussion. Radio Officers’ Union v. N.L-R.B., 347 U.S. 
17, 39. Moreover, it cannot be disputed that this 
discrimination tended “to discourage adhesion to 
union membership” (Radio Officers’, supra, at 40), 
another necessary clement in the statutory scheme. 
Any lingering doubts in this respect can be quickly 
dispelled by reference to Reginald Kane, whom the 
Company induced to turn his back on the Union and 
“cast [his] lot with management” in return for a 
position as assistant business manager (J.A. 15: 
287). Thus, this case is virtually indistinguishable 
from the myriad cases holding discrimination against 
union adherents and in favor of nonunion personnel 
to be violative of Section 8(a)(8) and (1) of the 
Act. See, cg., N.L.R.B. v. Clausen, 188 F. 2d 439. 
442 (C.A. 3), certiorari denied, 342 U.S. 868, and 
cases there cited; N.L.R.B. v. Sifers, 171 F, 2d 63, 66 
(C.A. 10); Bausch & Lomb Optical Company v. 
N.L-R.B., 217 F. 2d 575, 577-578 (GiAS -2)o CE 
N.L.R.B. v. Brown-Dunkin Company, Inc., 287 F. 2d 
17, 19 (C.A. 10). 

If further demonstration of the Company’s anti- 
union motivation is required, it is provided by a 
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consideration of the clandestine methods utilized by 
the Company to acquire the new equipment, to hire 
and train employees to operate this equipment with- 
out offering its employees a chance to perform the 
new work, and to hire “reserves” to replace its “hot 
metal” employees whom it expected to strike. Thus, 
as shown above, Company representatives made trips 
through nearby states to hire nonunion personnel who 
would, in Stern’s words, “help us publish in the event 
of a strike” (J.A. 102). Photon and TTS personnel 
were hired and sent to school, at Company expense, 
to learn to operate the new equipment. At about the 
same time, conventional composing room (“hot 
metal”) employees were hired and put up, at Com- 
pany expense, at a motel near the newspaper, to be 
available when, as foreseen by the Company. the 
Union called 2 strike upon the expiration of its 
contract. 

Unlike the eleven jobs which were “oliminated” by 
the installation of the new equipment, the jobs of the 
two proofreaders were merely transferred to employ- 
ces in another department outside the Union’s juris- 
diction (except for display advertising. which was 
proofread in the Photon department). To perpetuate 
the fiction of an actual transfer, the Company shifted 
the physical locatien of the proofrenders into the edi- 
torial room but, following the layoffs, moved them 


back into the composing room. As found by the Board 
(J.A. 25), the net effect of all this activity was that 
“the proofreading job[s] [were] not abolished * * * 
[but were] merely transferred to a department be- 
yond the jurisdictional claims of the Union as a pre- 
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text.” These circumstances amply support the con- 
clusion that the transfer of jobs “was a mere sham 
used by [the Company] in order to get rid of the 
Union men,” and, as such, violative of the Act. 
N.L.R.B. v. Stewart, 207 F. 2d 8, 11 (C.A. 5). See 
also, N.L.R.B. v. Deena Products Co., 195 F. 2d 330, 
334-335 (C.A. 7), certiorari denied, 344 U.S. 827. 


C. The asserted defense of economic justification 


The prima facie case thus established, we turn to 
a consideration of the heart of the Company’s argu- 
ment before the Board, its assertion of economic ne- 
cessity as a justification for its otherwise unlawful 
conduct. The Company contended that economic con- 
siderations—the reduction of its composing room costs 
and not hostility to the Union or any other labor 
organization—underlay its decision to install the 
Photon and TTS machines and led to the layoffs.*' 
The Company would, therefore, apparently exempt 
itself from the proscriptions of the Act, and would 
necessarily deny its employees their statutory rights, 
by secking the establishment of an absolute privilege 
to take whatever steps it deems most effective to 
reduce its costs. 

So to argue, we submit, is to misconceive the bal- 
ance which Congress has struck between the rights 
of employers to operate their businesses and the 


2+ Before the Board, the Company characterized its “ontire 
motivation * * * [as] an effort to reduce what amounted 
to excessive composing room costs for a small newspaper 
of this size,” and characterized the result (an asserted 40 
percent saving in direct labor costs) as “spectacular” (J.A. 
349). 
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rights of employees freely to organize and to engage 
in union activities for their mutual aid and protection. 
It is not disputed, and indeed the charging parties 
readily admit (Petitioners’ Br. p. 15, note 17), that 
the effect of unionization is, in many cases, to raise 
the wage level above that which would prevail in the 
absence of collective bargaining. Certainly, it is 
rarely in the interest of an employer to increase his 
operating costs, and employers frequently oppose con- 
certed activity by their employees simply out of de- 
sire to promote or protect their own economic inter- 
ests. If such self-interest, standing alone, could justi- 
fy discrimination against employees who engaged in 
union activities, there would be little left to the 
guarantees of the Act. Indeed, in N.L.R.B, v. Gaynor 
News Co., 347 U.S. 17, 37, 46 (one of the companion 
cases in Radio Officer's’), the employer’s current “self- 
interest” could not immunize from the sanctions of 
the Act the disparate treatment of union and non- 
union employees despite, in that case, the absence of 
a discriminatory motivation for the disparity. It 
availed the employer nothing to argue that he “acted 
from self-interest and not to encourage for dis- 
courage] unionism” (/d, at 37) for, as this Court and 
other courts have long held, economie exigencies will 
not justify an employer's action which infringes the 


statutory rights of employees. Warchouscmen’s 
Union, Local 117 v. N.L.R.B., 74 U.S. App. D.C. 28, 
31, 121, F. 2d $4, 87, certiorari denied, 314 U.S. 674: 
N.L.RB. v. Pucrto Rico Steamship Assn., 211 F. 2d 
274, 276 (C.A. 1); N.L.R.R. v. National Broadcasting 
Company, 150 F. 2d 895, 900 (C.A. 2), and cases 
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there cited; N.L.R.B. v. Harris, 200 F. 2d 656, 659 
(C.A.5); J. A. Utley Company v. N.L.R.B., 217 F. 2d 
885, 886 (C.A. 6); MeQuay-Norris Mfg. Company v. 
N.L.R.B., 116 F. 2d 748, 752 (C.A. 7), certiorari 
denied, 313 U.S, 565; N.L.R.B. v. Lloyd A. Fry Roof- 
ing Company, 193 F. 2d 324, 827 (C.A. 9). 

Were the Company’s contrary contention to prevail, 
it would, carried to its logical conclusion, render im- 
mune from the proscriptions of the Act virtually all 
employer unfair labor practices for, as we have 
shown above, such unfair labor practices are gen- 
erally rooted in economic considerations and not in 
abstract principles of anti-union animus. The Com- 
pany, of course, made no such extreme contention, but 
limited its argument to a situation where an employer 
has a demonstrably pressing economic problem. In 
such a case, said the Company, the fact that union 
yates are too high justifies the replacement of its 
union employees by nonunion personnel. In short, it 
urged that it was entitled to displace its Union em- 
ployees because it could get the work done more 
cheaply by unorganized labor. Merely to state this 
proposition is to state its refutation, for it would, 
if given controlling weight, engraft upon the Statute 
an exception which finds no warrant in its terms, ie., 
that employees have the rights guaranteed in Section 
7 of the Act except where their employer determines 
that the exercise of such rights will affect him 
adversely. 

Moreover, while the rates set by the Company for 
many of the new jobs were substantially below 
Union scale, some of them approached, and in some 
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instances even exceeded, the $120.50 or $125.50 that 
the Union employees had been receiving.*’ Significant- 
ly, when Fritchey was asked why the TTS machinist 
job, which paid $140 per week, was not offexved to one 
of the Union men, the following colloquy ensued (J.A. 
380): 


“A. * We had to consider the possibility we 
would have 2 strike on our hands. If we did, we 
had to have a man to handle this machine. 

Q. (by counsel for the General Counsel )—You 
had to have a non-union man? <A. It would 
certainly be a much better protection to us.” 

Thus, consideration of the Company’s defense re- 
solves itself to a determination of how far an em- 
ployer may go in minimizing the effectiveness and 
impact of an anticipated strike. Specifically, may an 
employer, in the circumstances here presented, justify 
the infringement of its employees’ statutory right to 
strike by pleading the strike’s adverse economic con- 
sequences? Under settled law, this question must be 
answered in the negative. 

The statutory protection vouchsafed by the Act to 


employees who engage in strikes over terms and con- 
ditions of employment is not open to question. “Con- 


2s Company payroll records disclose that, for the week 
ending March 11, 1959, Photon employees Frank, Eldridge 
and Catron were paid $165, $150, and $100, respectively. 
For this same period, TTS machinists Wint and Schimme 
received weekly salaries of S110 and $125, respectively. 
while among the other TTS employees, Swann and Fuller 
each received $125 while June Angle was paid $100. (J.A. 


499-500). 
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gress safeguarded the exercise by employees of ‘con- 
certed activities’ and expressly recognized the right 
to strike.” International Union, UAW v. O’Brien, 
339 U.S. 454, 457; Amalgamated Association v. 
W.E.R.B., 340 U.S. 388, 389, 404; N.L.R.B. v. Inter- 
national Rice Milling Co., 341 U.S. 665, 672. By Sec- 
tion 2(3) of the Act it preserved to such strikers their 
status as employees, and by Section 7 it declared that 
employees “shall have the right” to engage in ‘“con- 
certed activities” for “mutual aid or protection.” 
N.L.R.B. v. Mackay Radio «&: Telegraph Co., 304 USS. 
333, 344-345. To implement this right, Congress in 
Section $(a) (1) forbade abridgement by an employer 
of the rights guaranteed by Section 7; and in Section 
8(a)(3) it forbade discrimination in employment to 
“discourage participation in union activities as well 
as to discourage adhesion to union membership.” 
Radio Officers’ Union v. N.L.R.B., 347 U.S. 17, 39-40. 
Special legislative solicitude for the right to strike 
was again expressed in Section 13, which states that, 
“Nothing in this Act, except as specifically provided 
for herein, shall be construed so as . . . to interfere 
with or impede or diminish in any way the right to 
strike...” N.L.R.B. v. International Rice Milling 
Co., supra at 673; Mastro Plastics Corp. v. N.L.R.B., 
350 U.S. 270, 284. 

The Company does not contest the general applic- 
ability of these cases, but, before the Board, ap- 
parently sought a special exemption for itself on the 
ground that a strike would have a more severe impact 
upon a newspaper than upon other forms of business 
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or industrial enterprises.“ We respectfully submit 
that this argument, on its face, borders on the 
frivolous.” But even assuming arguendo that it could 
be supported by facts or logic, the plain answer is 
that the Statute provides for no such exemption from 
the general principle that economic pressures, even a 
desire to keep one’s business in ope ‘ation, will not 
relieve an employer from the interdictions of the Act. 
N.L.R.B. x. McCatron, 216 F. 2d 212, 215 (C.A. 9), 
certiorari denied, 348 U.S. 943. And sce cases cited 
supra, pp. 47-48. 


As Company counsel argued to the Board: “T don't 
think we necd to stretch our imaginations to know thot if 
there is one kind of business which can't stand ao shut- 
down. it is a newspaper. If you close down a steel mili, 
the customers just wait until the mill reopens, and then fill 
their orders for steel, and the company has a backlog of 
unfilled orders. But if you close down a newspaper on the 
1th of December, and you open it again on the Ist of 
February, those subscribers don't come in and ask for back 
copies of the paper for the days it wasn't published. The 
advertisers don’t come in and say, ‘In February will you 
now publish our Chiistmas enle ads or our January White 
Sale nds™ Tut Phen] a newspaper is closed down, for the 
time that it is closed down it is dead.” GIA. 350). 


t is too late in the decisional day for the Cemoany to 
seek to resurrect the long-ago rejected argument that. as an 
agency of the press, it is entitled to a special iymunity 
from the application of general laws, including this Act. 
Associated Press vo NLRB. 301 U.S, 103, 152-155; The 
Press Co.. Inc. vo NLRB. 78 U.S. App. D.C. 105, 106. 
118 F. 2d 937. 940, certiorar! denied, 313 U.S. 595, 
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Substantial Evidence Supports the Board's Find- 
ine That the Company Discriminatorily Discharged 
Figgins, in Violation of Section 8(a)(3) and (1) 

of the Act 
As set forth in the Statement, supra, pp. 12-13, Fig- 
gins, a linotype operator in the composing room and a 
member of the Union, was discharged some time after 
11 p.m. on March 3. He had reported for work at 
the usual time but, finding no work laid out for him 
at his assigned machine, he waited for further in- 
structions. Shortly thereafter, Kane came in and re- 
assigned him to another machine. He walked over 
to the other machine, followed by Kane who made 
some remarks about Figgins’ attitude and told him 
how sorry he was that “things” had turned out the 
way they had (J.A. 26; 317).” Figgins cut him off 
in peremptory fashion, stating that he did not want 
to hear all about it (ibid.). Later that evening, Kane 
discharged Figgins, saying, “I think you want me to 
fire you” (J.A. 26; 317). When Figgins reported for 
his pay the next day, he asked Kane the reason he had 
been discharged. Kane replied, “Neglect, that is as 
good as any” (J.A. 27; 318). At the time of his dis- 
charge, Figgins had worked for the Company for 
almost a year (J.A. 315), and for a brief period he 
had served as assistant foreman on the night shift 
of the composing room (J.A. 316). During all this 


* Kane’s remark about “things” had obvious reference to 
the six layoffs which had occurred on March 1 and 2 (J.A. 
23.26). At the hearing, Kane testified that the lavoffs and 
other occurrences had made him emotionally il] (J.A. 29; 
295). He had been a member of the Union before he had 
“cast [his] lot with management” (J.A. 15; 287). 
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time, he had never once been reprimanded or dis- 
ciplined for his work by Kane or any other official 
of the Company (J.A. 318). 

Before the Board, the Company pointed to two 
factors which it urged as establishing that Figgins 
was discharged for cause and not for reasons 
related to his Union adherence. It argued first 
that Figgins was disgruntled at the circumstances 
under which he was working. The fact that he 
had been ordered to work on three different ma- 
chines during the course of the evening of March 
3 would not normally have concerned him for, 
as he testified, he was “generally very congenial” 
(J.A. 319). What particularly disturbed him that 
night was the physical condition of the composing 
room, which he described as “a mess,” with “no copy” 
and “tools laying all over the place. The whole place 
was, well, it was just nothing.” (J.A. 319). How- 
ever, the record is devoid of any evidence that 
Figgins was derelict in his duties: to the contrary, 
Figgins testified, without contradiction, that he had 
followed instructions that night and had performed 
all the work assigned to him (J.A. 26: 317, 319). 
Thus, the reason given by Kane for the discharge— 
neglect—was patently false and the Board could 
properly find, as it did, that “the reason advanced 
* * * Twas] a mere pretext.” (J.A. 28.) See Jn- 
ternational Union of United Brewery, cte., Workers 
vy. N.L.R.B., 111 U.S. App. D.C. 383, 387, 298 F. 2d 
297, 301-302, certiorari denied sub nem. Gulf Bottlers, 
Inc. v. N.L.R.B., 369 U.S. 843. Significantly, Kane, 


who appeared as a witness at the hearing, never testi- 
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fied as to the matter of Figgins’ discharge (J.A. 28), 
a factor which warrants the inference that his testi- 
mony would not have supported the Company’s claim. 
See N.L.R.B. v. Kalof Pulp d: Paper Corp., 290 F. 2d 
447, 451 (C.A. 9); N.L.R.B. v. Wallick d& Schwalm 
Co., 198 F. 2d 477, 483 (C.A. 3); N.L.R.B. v. Rad- 
cliffe, 211 F. 2d 309, 313-314 (C.A. 9), certiorari 
denied, 348 U.S. 883. 

Next, the Company contended that Figgins was re- 
placed by James Stewart, a Union member who had 
earlier been laid off and who was, according to the 
Company, recalled after Figgins was fired. There- 
fore, argued the Company, it could not have had an 
anti-union motivation in firing Figgins because it re- 
placed him, after the discharge, with another Union 
member. The facts, however, simply will not support 
this contention, for the record discloses, without con- 
tradiction, that Stewart was recalled before, and not 
after, Figgins was discharged. Stewart had worked 
the day shift on Monday, March 2, his first scheduled 
shift after the expiration of the contract (J.A. 27; 
325, 426). At about midnight that night, he was 
notified at home by telegram that his job had been 
eliminated and that he was laid off effective the next 
day, March 3 (J.A. 27; 325-326, 426. 510). At about 
4 o’clock the next afternoon, March 3, Stewart re- 
ceived a telephone call from Kane. Kane told him 
that he was shorthanded and asked Stewart to work 
(J.A. 27; 326, 426). Stewart agreed and worked the 
night shift until March 10, when he went on strike 
with the rest of the composing room employees (J.A. 
27; 326). 


Of primary importance here is the date Stewart 
was recalled. The Company contended that he was 
recalled on Wednesday, March 4, after Figgins was 
discharged and as his replacement. However, Stewart 
was fwice asked the date of his recall; on both oc- 
sassions, he stated with certainty that it was Tuesday, 
March 3 (J.A. 326, 426). (Figgins, it should be re- 
called, was fired at about 11 p.m. on Maych 3.) In 
fact, when Stewart was recalled at the end of the 
hearing by counsel for the General Counsel and 
reiterated that he was recalled on March 3, counsel 
for the Company was not bestirred even to cross- 
examine him (J.A. 426-427).°" Thus, the record 
establishes beyond peradventure that Stewart was re- 
ealled before Figgins was discharged and, therefore, 
could not have been recalled as his replacement. Here, 
as before, Stewart’s testimony stands uncontradicted 
by Kane. See the Kalof, Wallick a Schwalm, and 
Radcliffe cases, supra, p. 54. 

In sum, the record supports the Board's finding 
that Figgins’ discharge was merely part of the Com- 
pany’s overall campaign “to rid itself of its Union 
member employees at the earliest opportunity” (J.A. 
33). It is of no moment that the Company need not 
have discharged Figgins on grounds of neglect or 
insubordination but could merely have permanently 


“’In fact, when Stewart was cross-examined after he 
testified for the first. time, Company counsel appeared to 
be conceding that the recall date was March 3. He asked, 
“And prior to your coming back to work at the Northern 
Virginia Sun on March 3, 1959. had you been employed on 
the day shift or the night shift?” (JA. 327.) (emphasis 


added). 
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laid him off on the same basis as it did thirteen 
others, for as we have shown above, those layoffs 
were themselves discriminatory. In any event, an 
employer's disparity of treatment between some union 
employees and others “does not exculpate him from 
the charge of discrimination as to those discharged.” 
N.L.R.B. y. Nabors, 196 F. 2d 272, 276 (C.A. 5), 
cert. den., 344 U.S. 865. 


IV. Substantial Evidence Supports the Board's Finding 
That the Strike Was an Unfair Labor Practice Strike 
From Its Inception 

It is too clear to require extended discussion that 
whether a strike is “economic” or “unfair labor prac- 
tice” in its origin is dependent upon the existence of 
a causal connection between it and the violations of 
the Act found to have occurred. Where a strike is 
provoked, in whole or part, by unfair labor practices, 
its characterization as an unfair labor practice strike 
from its inception is manifestly correct. N.L.R.B. v. 
West Coast Casket Company, Inc., 205 F. 2d 902, 
907 (C.A. 9); N.L.R.B. v. Birmingham Publishing 
Company, 262 F. 2d 2, 9-10 (C.A. 5); N.L.R.B. v. 
Wichita Television Corporation, 277 F, 2d 579, 584 
(C.A. 10) cert. den., 364 U.S, 871; Northern Virginia 
Steel Corp. v. N.L.R.B., 300 F. 2d 168, 174-175 (C.A, 
4). The Company’s initial contention before the Board 
was that it committed no unfair labor practices and, 
therefore, that the strike of March 11 was an economic 
one. In the alternative, however, it argued that, even 

if it had violated the Act, such violations were not a 

cause of the strike. Having established above that 
the layoffs and discharge were discriminatory, we 
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show now the causal relationship between these Sec- 
tion 8(a) (3) violations and the strike.”’ 

The record shows that by March 10, the Company 
had discriminatorily terminated fourteen of its com- 
posing room employees, the last one (Voelker) that 
day. A day earlier, the Company had notified the re- 
maining Union members of the appointment of one of 
the “reserves” as a foreman and of a rescheduling of 
working hours. The evening of March 10, the ten 
Union members still employed met at the Union’s 
office with all the terminated employees. The uncon- 
tradicted evidence, credited by the Board, establishes 
beyond peradventure that the employees were moti- 
vated to strike by the Company's conduct. Thus 
when Carroll Cyr, one of the employees still working 
on March 10, was asked the reasons for going out on 
strike, he answered, “The laying off of all of the 
men, that is, the cighteen or so that were laid off, 
the posting of a notice claiming that there would be 
no more layofl's and then a couple of days later laying 
off some more, saying that their jobs were eliminated 
* * «9 (JA. 206). Similarly, Robert Schrimsher, 


who had previously been laid off, testified that the 
employees talked about the layoffs which had occur- 


> 


red both before and after the March 3 notice that no 


“Unfair labor practice strikers are, of course, entitled 
to reinstatement to theiy former positions regardless of the 
effect that such reinstatement may have upon the tenure of 
new employees hired as replacements, NLRB. ve Thayer 
Compony, 213 F, 2d TAS, 752 (CLA. 1), certiorari denied, 548 
U.S. SSB: NLRB. ve Birningham Publishing Cou pany, 
262 F. 2d 2, 9-10 (CLA. 5). 
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further layoffs were anticipated; he stated that the 
employees still working “just didn’t want to go back 
in under those conditions” (J.A. 35-36; 185-186). 
Donald Tucker listed three reasons: “the discrimina- 
tion and the firing of my fellow employees who were 
members of the union”; his fear of layoff, despite 
Company assurances to the contrary which had earlier 
proved untrustworthy; and “the changing of the 
hours” (J.A. 246)."° This evidence amply supports 
the Board’s conclusion that the “strike engaged in by 
the ten remaining employees, who were union mem- 
bers, is an unfair labor practice strike directly caused 
by the discriminatory discharges” (J.A. 54). 


V. The Board Properly Found That the Company Did 
Not Violate Section 8(a)(3) and (1) by Refusing to 
Hire the “Extras” on and After March 1, 1959 


The charging parties, petitioners in No. 16,757," 
contend that the Board erred in refusing to find a 
violation in the Company’s failure to hire “extras.’ 
As shown above, “extras” are Union members who 
do not hold regular situations at the plant but who 
are entitled, under the contract, to be hired, upon 
application, for a single shift whenever there is repro- 
duction (or “bogus”) work outstanding. Pursuant to 
this contractual requirement (J.A. 475), the Company 


? Richard Voelker specifically corroborated this testimony 
(J.A. 333-334). Further evidence on this issues was pre- 
cluded by the Trial Examiner on the ground that it would 
be merely cumulative (J.A. 252-253, 305-201). 

: For the sake of convenience and to avoid confusion, we 
have referred to petitioners in No, 16,757 as “petitioners,” 
and to petitioners in No. 16,937 as “the Company.” 
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had employed four “extras” with some regularity 
during the period immediately preceding the events 
herein (J.A. 340-341). With the installation of the 
Photon and TTS equipment on March 1, the Company 
found that it had no further need for “extra” em- 
ployecs."° In fact, us we have shown above, the new 
machinery made serious inroads into the amount of 
conventional composing room work available to be 
performed, and led to the termination of fourteen 
regular employees. More significantly, with the termi- 
nation of the contract, the Company was no longer 
obligated to hire “extras” whether it needed them or 
not, but was free to determine its personnel require- 
ments without reference to artificial considerations 
of reproduction. 

We concede, as petitioners contend, that if the 
Company had refused to hire the “extra” employees 
because of their Union adherence, it would have there- 
by violated Section 8(a)(3) and (1) of the Act. 
Phelps-Dodge Corp. v. N.L.R.B.. 5 3 U.S. 177, 186- 
187; Amalgamated Clothing Workers v. N.L.R.B.. 
-— USS. App. D.C. , 302 F, 2d 186, 189-190; 
Piasceki: Aircraft Co. ve NLRB. 280 FL 2d 574, 
585 (C..A. 3), certiorari denied, 361 U.S, 933. The 
record, however, will not support such a finding, for 
the Company’s personnel requirements underwent a 
“adical reduction upon the installation of the Photon 

“< This presupposes, of course. that the Company had 


some need for the “extras” prior to March 1.0 In any event, 


these “extras” performed only a negligible amount of 
reproduction work during: the G-month period immediately 
preceding March 1; during this period, they were assigned 


to various jobs in the plant (J.A, 280, 3-12-3-13). 
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and TTS machines. All or most of the fourteen 
regular employees whom the Company terminated 
between March 1 and March 10 were replaced by 
Photon or TTS workers; the manner of this replace- 
ment constitutes the crux of the instant case. See 
discussion supra, pp. 43-46. 

By definition, the “extras” were not regular situ- 
ation holders but were imposed upon the Company, 
whether the latter needed them or not, by the repro- 
duction provisions of the contract. With the expira- 
tion of the contract on February 28, however, the 
Company was no longer contractually obligated to 
hire “extras” but could hire or refuse to hire solely 
on the basis of its actual needs. The record fails to 
establish that such a need existed on March 1 and 
thereafter; to the contrary, the Company’s personnel 
requirements were steadily decreasing. The failure 
of this essential element of proof," coupled with the 
expiration of the contract and the lack of an inde- 
pendent discriminatory motive with regard to these 
workers, amply supports the Board’s dismissal of this 
portion of the complaint. 


VI. The Board Properly Found That the Company Did 
Not Deliberately Provoke the Strike on March 11 

As set forth supra, pp. 56-58, the Board found that 
the strike which commenced on March 11 was an 
unfair labor practice strike from its inception, having 
been caused, at least in part, by the discriminatory 
terminations described above. To the extent that 


“Cf, N.L.R.B. v. East Texas Steel Castings Co., 211 F. 
2d 813, 818-819 (C.A. 5). 


61 


petitioners’ argument that the strike was deliberately 
provoked relates to the unfair labor practice charac- 
ter of the strike, it is, of course, merely cumulative. 
However, petitioners contend further (Br. p. 41) that 
the ten Union employees who struck on March 11 
were constructively discharged, having been goaded 
and provoked into striking not only by the diserimi- 


natory terminations but also by the Company’s entire 
course of conduct, including its clandestine acquisition 
of new machinery and the March 9th change in work- 
ing hours and appointment of a nonunion foreman. 
We show below that the Board properly rejected this 
contention. 

In order to sustain an allegation of constructive 
discharge, it must be shown that the employees who 
left their jobs were forced to do so by the imposition 
of unlawful conditions on their retention of employ- 
ment or by the creation of so unpleasant or unbear- 
able a situation as to make continued employment 
impossible. N.L.R.B. v. A. Sartorius & Co. 140 F. 
2d 208, 205, 207 (C.A. 2); NLRB. v. Roxboro Cot- 
ton Mills, 200 F. 2d 765 (C.A. 4): NLRB. v. Saae- 
Glassman Shoe Corp., 201 F. 2d 238, 242-248 (C..A. 
1); N.L.R.B. v. Ra-Rich Manufacturing Corp., 276 
F, 2d 451, 453-454 (C.A. 2). In the instant case, 
petitioners rely primarily on the notice of March 9 
announcing changes in the work schedules and the 
appointment of a nonunion assistant foreman. Brief- 
ly, petitioners contend that the Company instituted 
these changes to force the remaining ten Union- 
member employees to strike. The record, however, 
will not support this contention. 
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Between March 1 and March 10, the Company, as 
detailed above, terminated fourtcen of its employees, 
as the new operations became stabilized. At a meet- 
ing of Company officials on March 7, it was decided to 
reschedule starting times in the composing room “on 
an experimental basis” to provide for the more effi- 
cient utilization of manpower and machines (J.A. 
286, 290-291). On March 9, the notice (J.A. 513- 
514) was posted, prompted, in Stern’s words, “by 
our judgment about the general operation of the 
composing room and the progress that we were mak- 
ing in breaking in new equipment” (J.A. 124-125). 
The Company was also faced with the necessity of 
appointing a new assistant foreman. Since mid-1957, 
Union member Carroll Cyr had been assistant fore- 
man on the day shift (J.A. 38; 198-200). Following 
the expiration of the contract, Kane requested that 
Cyr remain as his assistant, and Cyr agreed (J.A. 
38; 20). On March 5, 1959, however, Cyr requested 
that he be relieved of his duties as assistant foreman; 
his request was granted (J.A. 38; 203-204). One of 
the “reserves,” Kenney, was appointed in Cyr’s place 
(J.A. 513). 

Of particular significance in evaluating the effect 
of these non-discriminatory changes is the testimony 
of the strikers themselves. The only strikers ques- 
tioned about their feelings toward the new hours 
expressed sentiments ranging from pleasure (Cyr, 
who was to report one hour earlier in the morning— 
“«* * * just fine. * * * I would have a whole after- 
noon to myself” (Tr. 517)), to no objection (Tucker, 
who was scheduled to report one and one half hours 
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earlier in the morning—“I went along with it” (J.A. 
249)), to grudging acquicscence (Dore, who was 
transferred from night work to day work—“I pre- 
ferred to work at night, * * * but I guess I could 
get up early in the morning. * * * I said ‘Okay.’ 
And that was all there was to it” (J.A. 308)). The 
only major objection appears to have been an economic 
one—to the Company’s refusal to award premium pay 
to those who were scheduled to report at 4 a.m. (J.A. 
204-205). And regarding the appointment of a non- 
union assistant foreman as creating an unbearable 
situation, the employees had been working under a 
nonunion foreman (Kane) since March 1, and at 
least two of the strikers (Cyr and Tucker) had pre- 
viously worked in “open shops” and under nonunion 
foremen (J.A. 208, Tr. 643). Thus, the Board prop- 
erly found (J.A. 54) that neither the change of the 
work schedule nor the appointment of a nonunion 
assistant foreman was independently violative of the 
Act. 

In short, the changes effected by the March 9 notice 
were motivated by independent business reasons and 
were not intended to discriminate against the remain- 
ing Union employees." Further, the employees 


“Nor can it be successfully. contended that the schedule 
change was merely a sham and was revoked immediately 
after the strike began. The new schedule was instituted 
on March 11 “on an experimental basis” (J.A. 286). There- 
after, the Company modified the schedule, on Kane's recom- 
mendation, effective March 16, but it never reverted to the 
two-shift schedule in effect prior to the strike (J.A. 116- 
147; 514-517). 
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themselves did not view the changes as creating an 
intolerable ernployment situation. In these circum- 
stances, the Board could properly conclude, as it did, 
that the evidence was insufficient to warrant a finding 
that the Company had deliberately provoked the 
strike. The Press Co., Inc. v. N.L.R.B., 73 U.S. App. 
D.C. 103, 109-110, 118 F. 2d 937, 943-944, certiorari 
denied, 313 U.S. 595; N.L.R.B. v. Russell Mfg. Co., 
191 F. 2d 358, 359-360 (C.A. 5). And, although it 
is possible that an employer’s unfair labor practices 
might, in some circumstances, be so blatant as to 
warrant the conclusion that they were intended to 
provoke employees into striking,” it would be error 
to equate all unfair labor practice strikes with con- 
cepts of deliberate provocation and constructive dis- 
charge. See Mastro Plastics Corp. v. N.L.R.B., 350 
U.S, 270, 278. 


VIE. The Board’s Order Is Reasonable and Proper 

As shown in the statement, after the strike began 
on March 11, the Company found itself with an in- 
sufficient number of conventional composing room em- 
ployees for the efficient operation of its newspaper. 
It thereupon sent telegrams in groups of three to 11 
of the discriminatees (all except proofreaders Bierly 
and Spilman, and dischargee Figgins), and to all 10 
strikers, offering each his job “upon the same terms 
and conditions and with the same rights and privi- 
leges” in existence on March 1 (J.A. 421). In each 

“Cf, Local 8332, UAW-AFL-CIO v. N.L.R.B.. —— U.S. 
App. D.C. , 300 F. 2d 699, 703, certiorari denied, 370 
U:8.:911; 
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instance the recipient declined stating, “I cannot re- 
turn to work until I am assured that all my fellow 
workers who have been unlawfully discriminated 
against for union membership receive offers of re- 
instatement” (ibid.). A number of discriminatees 
and strikers were asked to whom they were referring 
by the term “all my fellow workers,” on whose re- 
instatement they were conditioning their acceptance 
of the Company’s offers. All included within that 
term not only the terminated employees and the strik- 
ers but also the four “extras” whose status is dis- 
cussed supra, pp. 58-60 (J.A. 56; 250, 254-255, 306, 
310, 327, 332, 334-335, 338). And in most instances 
their demands also comprehended the reinstatement 
of Robert Squires, a former composing room employee 
who had voluntarily quit his job with the Company 
on March 6, 1959 (J.A. 56, note 7; 126-127, 306, 310, 
327-328, 332, 334-335, 338). 

The Board found that each of the 11 discrimina- 
tees who rejected the Company’s reinstatement offer 
thereupon became an unfair labor practice striker 
and was not entitled to back pay from the point of 
the rejection until after he should apply for reinstate- 
ment and be rejected. The offers to the 10 employees 
who went on strike originally did not in any way 
affect their normal rights. 

Petitioners contend that the Board’s remedy in this 
case, to the extent that it abates back pay with re- 
spect to the 11 discriminatees who rejected the Com- 
pany’s offers of reinstatement, is contrary to “estab- 
lished principles,” and constitutes an arbitrary exer- 
cise of the Board’s duty to fashion an appropriate 
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remedy. Petitioners also argue that all the em- 
ployees—the 14 discriminatees and the 10 unfair 
labor practice strikers—are entitled to back pay from 
March 25, 1959, the date when (according to peti- 
tioners) the Company rejected their offer to return 
as a group. 

Before turning to the propriety of the Board’s 
remedy in this case or its merits, we shall briefly 
review the Board’s “established principles” concern- 
ing offers of reinstatement and their effect on back 
pay awards, for petitioners’ view of these principles 
is wide of the mark. As a general proposition, an 
offer of reinstatement to a discriminatorily discharged 
employee ends the employer’s backpay liability to that 
employee. See, e.g., Phelps-Dodge Corp. v. N.L.R.B.. 
313 U.S. 177, 197; N.L.R.B. v. Reed, 206 F. 2d 184, 
190-191 (C.A. 9); N.L.R.B. v. Williams, 195 F. 2d 
669, 672-673 (C.A. 4), cert. denied, 344 U.S. 834; 
N.L.R.B. v. Deena Products Co., 195 F. 2d 330, 335 
(C.A. 7), cert. denied, 344 U.S. 827; McGoldrick 
Lumber Co., 19 NLRB 887, 941, and eases cited 
therein; Precision Castings Co., 8 NLRB 879, 892; 
Ford Motor Co., 23 NLRB 342, 383; Ozark Hardwood 
Co., 91 NLRB 1443, 1449; Caldwell Packaging Co., 
125 NLRB 495, 497. If the employee accepts the 
offer, of course, there is no back pay accruing there- 
after. If he rejects it he has, in effect, voluntarily 
removed himself from the company’s employment. 
If there exists a strike situation in connection with 
the discriminatory discharges, any discriminatee re- 
fusing an offer of reinstatement similarly abates back 
pay by thereafter voluntarily absenting himself from 
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employment when his reason for the refusal is to join 
the strikers. N.L.R.B. v. Ronney & Sons Furniture 
Co., 206 F. 2d 730, 737-7388 (C.A. 9), cert. denied, 
346 U.S. 987; N.L.R.B. v. Spiewak, 179 F. 2d 695. 
701 (C.A. 3); Volney Felt Mills, Inc., 70 NLRB 908. 
909, enforcement granted 162 F. 2d 204 (C.A. 2): 
Harry Schwartz Yarn Co., Inc. 12 NLRB 1159, 
1191: Harter Corp., 8 NLRB 391, 411-415; Capital 
Broadcasting Co., 30 NURB 146, 147. Unlike in the 
former situation, however, with no strike in the pic- 
ture, the discriminatee is still entitled to his job back 
when he elects to stop striking. In these circum- 
stances, the discriminatee becomes an unfair labor 
practice striker when he refuses an offer of reinstate- 
ment. 

These principles presuppose, of course, that the 
offer of reinstatement is valid and bona fide. When. 
for example, the offer is to a lesser job * or contem- 
plates the discriminatee returning as a new employee,” 
or carries with it a condition that the discriminatee 
withdraw unfair labor practice charges or other 
rights guarantecd him by the Act,” then the reinstate- 
ment offer is not valid and does not affect either the 

 Stehli & Co. 11 NLRB 1397, 1138; Dorglas Airerart 
Co.. 10 NLRB 242, 282; Dieie Motor Coach Co., 25 NERD 
869: Cleveland Worsted Mills Co.. 15 NERB 545,591. 

<Leqwis Coal Co.. 108 NURB &887y Badd Wheel Co. A9 
NLRB 1350: Continental Bow Co,, 19 NLRB 860, 


” Kelly-Springticld Tire Co. 6 NLRB 325, 319; Panther- 
Panco Rubber Co., 11 NLRB 1261, 1275: Ross Gear & Tool 
Co., 638 NLRB 1012; St. Mary’s Sewer Pipe Co, 51 NLRB 
1226. 
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back pay or reinstatement rights of the discriminatee 
refusing it. By the same token, a discriminatee can- 
not insist upon the employer doing anything more 
than to reinstate him to his former position (with all 
attendant benefits, seniority, ete.). If he refuses a 
valid offer of reinstatement because the employer 
will not give up its defense to an unfair labor practice 
charge,” or will not perform a legal obligation, e.g., 
bargain with a union with which it is legally obligated 
to bargain," reinstate other discriminatees who are 
legally entitled to reinstatement,” or otherwise rem- 
edy unfair labor practices it has engaged in,” the 
discriminatee is thereafter not entitled to back pay 
until such time as he offers to return unconditionally 
and is refused his job. This result is a necessary 
corollary to the well settled proposition that strikers 
are not entitled to be paid while striking—a principle 
that applies as much to unfair labor practice strikers 
as it does to economic strikers. See, eg., N.L.R.B. v. 
Globe Wireless, Ltd., 193 F. 2d 748, 752 (C.A. 9); 
N.L.R.B. v. Somerset Shoe Co., 111 F. 2d 681, 689, 
690 (C.A. 1); Dunkirk Broadcasting Corp., 120 


” Reliance Clay Co., 105 NLRB 135, 137, and cases cited 
in fn. 93, infra. 


“Sandy Hill Tron & Brass Works, 69 NLRB 355, 380; 
Foote & Davies, 66 NLRB 116. 


* Capital Broadcasting Co., 30 NURB 146, 167; Hewmeard 
Granite, 18 NLRB 512, 554; Preeision Castings, 8 NLRB 
879, 892; Pacifie Moulded Products, Inc., 76 NURB 1140, 
1111-1142; Ohio Fuel Gas Co., 25 NLRB 519, 550. 


* Union Mfg. Co., 63 NLRB 251; G. W. Emerson Lumber 
Co., 101 NLRB 1046; Connecticut Chemical Research, 98 
NLRB 160, 194-195; Differential Steel, 75 NLRB 714. 
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NLRB 1588, 1593; Republic Steel Corp. v. N.L.R.B., 
107 F.2d 472, 477 (C.A. 3). Although it is true that 
unfair labor practice strikers would be working and 
being paid but for the employer’s unfair labor prac- 
tices that caused the strike, the immediate loss of back 
pay results from the voluntary act of the strikers. To 
award them back pay while striking would be unduly 


to encourage self-help rather than resort to the proc- 
esses established by the Act for remedying unfair labor 
practices. Indeed, a requirement that an employer 
compensate employees for wages wilfully foregone 


would tend to penalize the employer for having com- 
mitted the unfair labor practice rather than to com- 
pensate the employees for losses imposed upon them 
by the employer. 

It is true, as petitioners note, that in a few cases, 
most of them in the early Wagner Act period, the 
Board seems to have deviated from these general 
principles to 2 limited extent. Two of the cases relicd 
upon by petitioners are Sunshine Mining Co., 7 NLRB 
1252. and The Good Coal Co., 12 NLRB 136. The 
Sunshine case is plainly distinguishable from the 
instant situation. In that case the company “inter- 
posed a discriminatory condition to the employment 
of the ‘neutral’ strikers, namely, that they could re- 
turn to work only upon their acceptance of the denial 
of reinstatement and the discharge of the active strik- 
ers, in effect, the destruction of the Union” (7 NLRB 
at 1269). As to Good Coal, both before’ and 

'Sce, eg. Harter Company, & NLRB 391, 411. 175: 


ry es 
Hemp Co., 9 NLRB 119. 162: Pre cision Castings, & NURD 
879, 892. 
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after “ it was decided, the Board was resolving the 
same issue the other way.” 

The other cases cited by petitioners as showing a 
Board policy contrary to that invoked here are simi- 
larly either aberrations or plainly distinguishable 
from the instant situation, where the Board applied 
the normal rule. Thus, in National Motor Rebuild- 
ing Corp., 19 NLRB 503, 513, the Board specifically 
pointed to the “justified” fear of the employees who 
refused reinstatement that the employer’s offer was 
conditioned on their capitulation to the employeyr’s 
unfair labor practices. In citing Poultrymen’s Service 
Corp., 41 NLRB 444, enforced, 138 F. 2d 204 (C.A. 
3), petitioners omit a significant sentence of the 
portion of the Court’s opinion they quote, viz, that 
“the respondent refused to restore seniority status 
to those workers whom it was willing to rehire.” As 
shown above, the Board has consistently refused to 
abate back pay when there has been an invalid re- 
instatement offer such as that in the Poultrymen’s 


Seo, og., Englewood, 120 NLRB 394. 110; WeGold rick, 19 
NLRB 887, 9:11; Volney Felt Mills, 70 NLRB 908; Capital 
Broadcasting Co., 30 NLRB 146, 167. 


“ Rosenfarb, in The National Labor Policy, Harper & 
Bros., 1940, p. 574, refers to the Board's general proposition 
and then notes that, “In two cases [Sunshine and Good Coal] 
the Board scems to have deviated from the doctrine of 
the Hemp case, that employees may not condition accept- 
ance of offers of reinstatement upon employer compliance 
with the Act.” Rosenfarb comments that, “For the reasons 
indicated why the Board should not award back pay for 
strikers in protest of unfair labor practices, the decisions 
in the two cases are objectionable.” 


case. Draper Corp., 52 NLRB 1477, and Porto Rico 
Container Corp., 89 NLRB 1570, both involved strik- 
ers rather than discriminatees. Snow and Sons, 134 
NLRB No. 57, which petitioners cite as a full Board 
contrary holding, like Draper, involved strikers only 
and not discriminatees, and the two strikers offered 
reinstatement were not awarded back pay following 
their refusal but were ordered reinstated upon ap- 
plication with back pay to begin 5 days after such 
application if the company did not then reinstate 
them. 

In short, it is far from “fixed Board law” (Pets.’ 
br. p. 32) that discriminatees may refuse offers of 
reinstatement, unless all other discriminatees are 
offered reinstatement, and continue to accrue back 
pay. The overwhelming weight of Board authority 
is to the contrary. The fact that in some situations 
such offers have been construed as invalid constitutes 
merely a proper exercise of the Board’s discretion in 
fashioning a remedy appropriate to the particular 
situation before it. It does not mean that the Board 
must treat every seemingly similar situation in the 
same manner any more than the weight of authority 
to the effect that “[sJurely an employer can not be 
compelled to reinstate or pay persons unwilling to 
work for him’ (Cupples Company Manufacturers v. 
N.L.R.B., 106 F. 2d 100, 118 (C.A. 8)) precludes 
the Board from deviating from that policy to meet 
particular situations. Cf. N.L.R.B. v. Thaycr Co., 218 
F. 2d 748, 755 (C.A. 1), cert. denied, 348 U.S. 883: 
Local 833, etc. v. N.L.R.B., 300 F. 2d 699, 703 (C.A. 
D.C.), cert. denied 370 U.S. 911, where similar Board 
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diseretion was exercised with respect to unfair labov 
practice strikers who had engaged in misconduct. 
Indeed, it is precisely in relation to fashioning ap- 
propriate remedies to meet particular situations that 
“the exercise of the process was committed to the 
Board, subject to limited judicial review. Because 
the relation of remedy to policy is peculiarly a matter 
for administrative competence, courts must not enter 
the allowable area of the Board’s discretion and must 
guard against the danger of sliding unconsciously 
from the narrow confines of law into the more spa- 
cious domain of policy” (Phelps-Dodge Corp. Vv. 
N.L.R.B., 313 U.S. 177, 194). 

As we have shown, the remedy in this case com- 
ports with the general principles established by the 
Board in the more than 25 years of its operation. The 
11 discriminatees who were offered jobs and refused 
them, having thereafter been out of work by choice, 
and having determined to stay out of work until the 
Company not only remedied its unfair labor practices 
but also took back the 4 extras, became unfair labor 
practice strikers. This did not, of course, disqualify 
them for future employment, and the Board accord- 
ingly did order respondent to reinstate them upon 
their request, in addition to awarding them back pay 
for the period between their discriminatory discharges 
and their refusal to accept reinstatement. 

Petitioners claim that the existence of only three 
jobs necessarily means that, at the most, only such 
back pay as would have accrued to three employees 
should be subtracted from the gross back pay figure. 
Any other result, assert petitioners, constitutes a 


“windfall” to the employer. The fact is, however, 
that each of the 11 discriminatees concerned refused 
a valid offer of reinstatement. Thus, each of them 
thereafter was of his own volition refusing to work 
and each became an unfair labor practice striker. 
It is true that any time a discriminatee refuses a 
valid offer of reinstatement and elects to remain on 
strike, the employer from that point on is relieved 
of any back pay obligation to him until he offers to 
return to work, and to this extent the company may 
be said to receive a windfall. But the windfall stems 
from the voluntary action of the discriminatee and 
the application of a plainly sound policy of not award- 
ing back pay to employees while they are striking, 
whether the strike be a economic or an unfair labor 
practice strike. At the time each of the 11 discrimi- 
natees received the reinstatement offer, a job was open 
for him which he rejected. Each of the 11, in short, 
had the opportunity to return unconditionally to work. 

Petitioners’ assertion that the Board's remedy 
here “provides a perfect formula for discriminatorily 
ousting union members without cost” (Pets. br. p. 36) 
does not withstand scrutiny. If in fact an employer 
fired his “whole union crew” and then dangled one or 
two jobs among them without any bona fide intention 
of putting them to work, obviously the offers would 
not be considered valid offers. The record in this case 
does not show that the offers were part of the Com- 


pany’s unfair labor practices or were used either as 
a device to break the Union or to minimize back pay 
obligations. Rather, they were motivated by a bona 
fide need for three more operating personnel. 
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Petitioners argue that the Board’s holding in this 
case is contrary in result and in policy to that which 
prevails with respect to strikers. As to them, as a 
general proposition, when they offer to return to work 
unconditionally as a group the employer is obliged 
to take all of them back (provided, of course, they are 
unreplaced if they are economic strikers) and at that 
point an employer’s willingness to take only some back 
will not operate so as to abate back pay as to any of 
them. The point of the Board’s policy with respect to 
strikers distinguishes that situation from the instant 
one. The Board reasons that the employer cannot be 
permitted to pick and choose from among the strikers 
—to, as the Board majority pointed out in Draper, 
supra, p. 71, “single out a select number of a group of 
employees for reinstatement and unlawfully ... deny 
reinstatement to others in the same group... . To 
hold otherwise would permit an employer to exploit 
the weaknesses of a losing strike, and would enable 
him to pit certain members of a group against other 
members of the same group by forcing the former to 
act as strikcbreakers under penalty of loss of wages, 
and thereby cause them to become a party to the 
employer's unfair labor practices against the latter, in 
a situation where the basis of discrimination is the 
collective concerted activity of an entire group. This 
is not to say that the Board acts as an instrument 
for the enforcement of a union’s strike demands, but 
simply that the Board will not jeopardize the future 
exercise of the right to engage in concerted activity 
by permitting an employer to reconstitute plant per- 
sonnel on a discriminatory basis, as the respondent 
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would do in the instant case, thereby depriving each 
individual employee of the security of collective asso- 
ciation which, as the Act postulates, is fundamental 
to the organizational life of all the employees” (52 
NLRB at 1479-1480). These considerations have no 
application to discriminatees—for back pay continues 
to run as to all discriminatees who are not offered their 
jobs back and the employer is not, in a case such as 
this, attempting to break down the collective action of 
the employees. In other words, in a case such as 
Draper, the very act of refusing to reinstate strikers 
who wished to abandon the strike was in itself an 
independent and new unfair labor practice. In th 
case of discriminatees, a refusal to reinstate Is no 
more than a continued refusal, which has existed from 
the moment of the discrimination, to remedy a previ- 
ously committed unfair labor practice. 

The whole scheme of the Act militates against pcti- 
tioners’ view. In the first place, the Act is designed 
to be remedial rather than punitive (V.L.R.B. Vv. 
Local 60, United Brotherhood of Carporters, etal. 
365 U.S. 651; N.L.R.B. v. Mackay Radio and Tcle- 
graph Co., 304 U.S. 333), and to require the company 
to compensate employees for wages they lawfully 
forego (which is plainly the case when they refuse 
the jobs offered to them) would tend to penalize the 
employer rather than compensate the employees for 
losses imposed upon them by the employer. Secondly, 


petitioners’ result presupposes that the employer at 
all times knows that he will be found to have violated 
the Act. True, the employer must pay back pay to 
discriminatorily discharged employees regardless of 
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his mistaken belief that the discharges were lawful, 
but this does not mean that he should be precluded 
from minimizing the potential liability by offering 
jobs to less than all the alleged discriminatees. This 
no more constitutes a windfall to the employer than 
does the fact that a discriminatee may get a job at 
which he earns more money than he had with the em- 
ployer, so that in terms of back pay the employer 
escapes scot free. It is no more of a windfall than the 
fact that an employee may make no effort at all to 
seek interim employment, thus depriving himself of 
back pay. In short, the remedial purposes of the Act 
do not require that an employer always pay back pay 
to each employee discriminated against, only that the 
employee be recompensed for such losses attributable 
to discrimination and not wilfully incurred. This 
principle, which also underlies the Board’s doctrine 
that unfair labor practice strikers may not be paid 
back pay while striking, or condition their return 
upon the employer’s remedying the unfair labor prac- 
tices is, of course, discretionary with the Board and, 
as is the case with remedies generally, is subject to 
variations to meet the particular circumstances.” 
Only if it can be said that the remedy in a given case 
is either not within the Board’s power at all or that a 
plain abuse of discretion has been committed is there 
a tenable basis for upsetting the remedy fashioned by 
the Board. The remedy here, falling as it does within 


7 Litchfield Mfg. Co.. 63 NURB 515; Wright-Hibbard 
Industrial Electrie Truck Co.. 617 NURB 897, 911; Crosby 
Chemicals, Inc., 85 NLRB 791, 798; Fulton Bay & Cotton 
Mills, 81 NLRB 1135. 
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established principles relating to discriminatees who 
yefuse offers of reinstatement, is manifestly not 
improper or inequitable as to constitute an abuse 
the Board’s discretion. It is, accordingly, entitled 
stand. 

We have not discussed thus far the fact that the 
refusals of the reinstatement offers were also predi- 
cated on the Company taking back the 4 extras in 
addition to the 14 discharged regular employees. If, 
as the Board found, these extras were not discrimina- 
torily discharged (sce Point V, supra) then even 
under petitioners’ view the Board’s remedy would be 
proper. Petitioners argue (Br. pp. 31-33) that the 
discriminatees and the unfair labor practice strikers 
might all have returned to work had the Company 
offered all 14 regular employees their jobs back, 
leaving to litigation the question whether the extras 
were discriminatorily discharged. But this specula- 
tion, even if true, does not alter the fact that each 
refusal was predicated at least in part on the Com- 
pany’s failure to reinstate the extras. 

Petitioners’ argument that the Company's offers 
were not bona fide finds no support in the record. 
Indeed, the uncontradicted evidence shows that the 
Company needed three more persons in its composing 
yoom and made the offers for that reason. It is 


specious to argue that the Company—as a legal mat- 
ter—‘needed” more than three people because it was 
obligated to take back all the regular employees who 
had been discriminatorily discharged. That is but 
another way of asserting that employees who lawfully 
withhold their services, ic., engage in an unfair labor 
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practice strike, are entitled to back pay while on strike 
—for remedying the previous unfair labor practices 
was the sine qua non of each of the 11 employees’ 
refusal to accept the employment offer. The existence 
of the legal obligation on the Company’s part, in other 
words, does not relate to what its actual economic 
needs were at the time it offered reinstatement to 
some of the discriminatees. 

Petitioners’ attempt to distinguish the cases cited 
by the Board majority, which themselves are only 
representative of the many cases (see pp. 67-70, 
supra) on the general proposition that a discrimina- 
tee’s refusal to accept an offer of reemployment 
abates his back pay, is specious. Petitioners see 
no relationship, for example, between the situation 
here and that in Stafford Optical Co., 96 NLRB 1217, 
stating that they have no quarrel with the holding of 
that case to the effect that discriminatees who con- 
ditioned acceptance of an offer of reinstatement on 
the employer's fulfilling his legal obligation to bargain 
with their union became unfair labor practice strikers 
and forfeited back pay thereafter. The principle of 
that case is precisely that involved here—i-e., that 
discriminatees cannot refuse, without abating back 
pay thereafter, offers of reinstatement even on the 
ground (ultimately found correct) that the employer 
has failed to remedy unfair labor practices. There is 
no logical distinction between a condition that the 
employer remedy a Section 8(a) (5) violation and one 
that he remedy a Section 8(a)(3) violation. The 
Volney case (70 NLRB 908) flatly supports the 
Board’s view here—and is not distinguishable, as 
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petitioners suggest, because the discriminatees upon 
whose reemployment another discriminatee condi- 
tioned his acceptance of an offer were discharged 15 
days after the latter’s discharge. Here the dis- 
criminatory discharges occurred on varying dates 
between March 1 and March 10. In Pacific Moulded 
(76 NLRB 1140) similarly, a discriminatorily dis- 
charged employee refused a reinstatement offer unless 
the company reinstated another discriminatee dis- 
charged at the same time. There, too, the Board 
awarded no back pay to that employee following that 
refusal because she became a striker at that point. 
In Englewood (130 NLRB 410) two discriminatorily 
discharged employees each refused an offer of re- 
instatement unless the other was also reinstated, when 
first one and then the other was offered the only job 
then vacant. In these circumstances, which closely 
parallel the instant case," the two employees were 
held to have rejected unconditional offers, to have be- 
come unfair labor practice strikers from then on and, 
accordingly, not entitled to back pay thereafter. Fi- 
nally, Olin Industries (86 NLRB 203) also supports 
the proposition that discriminatorily discharged in- 
dividuals become unfair labor practice strikers when 
they reject an offer of reemployment and decide to 
yemain away from work until the company reinstates 
other discriminatorily discharged individuals. All 
discriminatees there, including the ones who rejected 
the offer and those whose reinstatement by the com- 


There was also an unfair labor practice strike in 
progress caused by the two discriminatory discharges. 
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pany was sought by the first group, were discrimi- 
nated against during an 8-day period from September 
21 to September 29, 1946. 

In short, the cases relied upon by the Board ma- 
jority are not only in point, but they also exemplify 
the Board’s general policy of not awarding back pay 
to an employee who is voluntarily withholding his 
services. As already noted, the cases relied upon by 
petitioners either present special circumstances which 
impelled the Board to depart from its general prin- 
ciples or at best constitute early aberrations from that 
general policy. 

Petitioners’ final argument (Br. pp. 42-48) is that 
on March 25, 1959, all the employees offered to return 
to work as a group, the Company rejected this offer, 
and therefore back pay should run from that date as 
to all. This argument is predicated on the established 
Board principle that an employer is obligated to take 
back unfair labor practice strikers (or unreplaced 
economic strikers) when they offer unconditionally to 
return to work. The trouble with petitioners’ argu- 
ment, however, is that it bears no relationship to the 
facts, even viewing them in their most favorable pos- 
ture to petitioners. For, at no point were all 28 em- 
employees strikers—even after March 25, there were 
three discriminatees who were never offered rein- 
statement and, therefore, continued in their status as 
discriminatees, and there were four extras whose dis- 
charge was economic (as petitioners concede for pur- 
poses of this issue). The 10 original strikers and the 
11 discriminatees who became strikers by refusing 
reinstatement offers did not on March 25 or thereafter 
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offer to return without the reinstatement of the three 
remaining discriminatees and the four extras. Ac- 
cordingly, there was never an unconditional offer by 
the strikers to abandon their strike and return to 
work. The principle relied upon by petitioners—that 
an employer is obligated to take back striking em- 
ployees who make an unconditional offer to return to 
work—thus has no application here. 

Assuming, arguendo, that the Union’s “offer” was 
not conditioned upon the return of the extras,” there 
is not even a conceivable basis for suggesting that the 
then 21 strikers were offering to come back to work 
and abandon their strike without the three remain- 
ing discriminatees. The telegram sent by Union Pres- 
ident Taub concluded (J.A. 530): “If it is your in- 
tention to offer reinstatement to all those discrimi- 
natorily discharged, please notify me in order that 
appropriate arrangements can be made.” We agree 
with petitioners’ statement (Br. p. 42) that this wire 
“was an unconditional offer, in behalf of the union 
men to return as a group; its meaning was plain.” 
But “union men” in this instance is neither in law nor 
in fact equatable to “strikers.” Nor was there any 
obligation on the part of the Company to make any 
counter-offer, as petitioners seem to suggest (Br. p. 
44, n. 55). Either strikers offer to return to work 


” 


” An assumption that is difficult to make, for the Union 
never indicated that it was abandoning its contention that 
the extras were discriminatorily discharged—a contention 
petitioners still urge before this Court—or that it was willing 
to settle for less than reemployment of all the Union 
employees. 
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unconditionally, or they do not. A less-than-uncondi- 
tional offer scarcely operates so as to create a duty on 
the part of a company to solicit an unconditional 
offer or to negotiate something in between. 

In sum, we submit that the Board’s remedy in this 
ease comports with established Board principles; is 
designed to remedy the unfair labor practices wthout 
at the same time becoming punitive, and, even assum- 
ing that a different remedy might also be possible, 
should be affirmed by this Court. 


CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the petitions for review be denied, and 
that the Board’s order be enforced in full. 


STUART ROTHMAN, 
General Counsel, 


DoMINICK L. MANOLI, 
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MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
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I, The Issue of the “Extras” 


Petitioners’ contention is that the company’s refusal on 


and after March Ist to continue employment of the four 
union employees called ‘‘extras’? cannot be distinguished, 
in motivation, from its contemporaneous discharge of the 
14 other union members; all were part of what the unani- 
mous Board and the Trial Examiner found to be an unlaw- 
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ful “overall campaign (by the company) to rid itself of 
its Union member employees at the earliest opportunity.” 
(J.A. 33; Board Brief 55) 


The holding of the Board majority that there were 
non-diseriminatory reasons which distinguished the com- 
pany’s refusal to hire the ‘‘extras’’ from its treatment of 
the other union men was shown in petitioners’ main brief to 
be founded on plain errors in fact finding. One of these 
findings—that ‘‘three of the four ‘extras’... never ap- 
peared or applied for employment after the contract ex- 
pired’’—is apparently conecded by the General Counsel to 
be erroneous, for, in its statement of the case, the Board’s 
brief reads (pp. 13-14): ‘(On Sunday, March 1, the day 
after the collective bargaining agreement expired, these 
four individuals (the ‘‘extras’’) reported, as usual, to 
(foreman) Kane...” 


We need not speculate on whether the Board majority 
would have reached the same conclusion as to all four 
‘extras’? independent of this erroneous finding, for the 
other factual findings on which its holding is based have 
no better footing in the record. 


In defending the Board majority’s position as to these, 
the General Counsel states that, prior to March Ist, the 
extras’? were ‘imposed upon the Company, whether the 
latter needed them or not, by the reproduction provisions 
of the contract.’ This statement, as qualified by the 
“whether” clause, begs the question: if in fact the company 
necded the ‘‘extras’’ for regular production tasks, then it 
cannot be said they were ‘‘imposed’’? by the reproduction 
provisions. 


The relevant question, then, is the company’s actual 
personnel needs prior to March Ist. As to this, the record 
is clear and uncontradicted. The company was shorthanded 
in the period before March Ist and a substantial amount of 
overtime on ‘live’? work was then being performed by the 
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composing room crew, including the extras. (J.A, 345, 492- 
507) The volume of ‘live’? work was such that virtually 
no reproduction was actually set. (J.A. 342-344, 394) 
These points are based on andinpuned evidence, as shown 

in petitioners’ main brief, (pp. 25-27) and are not con- 
troverted in the Board’s brief. 

‘extra’? employee Annis was employed to proofread 
‘ive’? material on the night shift (Tr. 812-813) for there 
was more such work than could be done by the one situa- 
tion holder in that job. (J.A. 256) ‘Extras’? Loveless 
and Alden Stewart did the same regular production work 
as the floormen holding regular positions. (J.A. 192, 197; 
Tr. 816) And the fourth ‘fextra’’, Southward, an operator, 
testified, without contradiction that he never worked on 
reproduction. (J.A. 280) These facts also are based on 
undisputed ee e, as shown in petitioners’ main brief 
(pp. 25-27), and are not controverted in the Board's brief. 

In sun, every factor in the record bearing on the issue 
demonstrates that, prior to March 1st, the company needed 
all of its composing room staff, including the ‘‘extras’’, 
for regular production work. There is no basis for the 


assertion that the ‘‘extras’? were imposed on the company 
by the reproduction provisions of the contract; with or 
Without a contract, they would have been there to perform 
the necessary composition work. 


The General Counsel then argues that, ‘With the in- 
stallation of the Photon and TTS equipment on March Ist, 
the Company ... had no further need for ‘extra’ em- 
ployees"*; that they had been ‘replaced by Photon or TTS 
workers’’. (Board Brief, 59-60) This argument, if read 
literally, would apply equally to all the ‘replaced’? union 
employees and would crase the Board’s findings of unfair 
practices. Obviously, the literal meaning was not the one 
intended. 


If the argument was intended to mean that, even if the 
company had filled all the new jobs with union men, 
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the ‘‘extras’’ would have been let go because there were 
not enough jobs to go round, then the General Counsel is 
plainly mistaken in his arithmetic; indeed, the Board 
majority itself made no such finding, nor did the company 
advance such claim in its defense. 


The undisputed record shows that, after March 1st and 
prior to the onset of the strike on March 11th, the com- 
pany had hired 20 non-union people in the new jobs. Six 
were employed in photo-composition, ten in operating the 
TTS-perforators, two (Wint and Schimmel) as monitor- 
machinists of the TTS-fitted linotypes, and two girls doing 
news proofreading. In that same period, the company 
laid off 13 union members, fired a fourteenth, and refused 
further employment to the four extras. That totals 18 
union persons. (J.A. 497-499) 


There was thus no reduction in force which could afford 


a non-discriminatory basis for refusing to continue the em- 


” 


ployment of the ‘‘extras’’. The statement in the Board’s 


brief that ‘‘the company’s personnel requirements were 
steadily decreasing’? after March 1st is utterly without 
record support; and it is significant that no record refer- 
ence is mentioned, (Board Brief, p. 60) 


It thus remains true, as demonstrated in petitioners’ 
main brief, that the Board majority was clearly in error in 
the factual findings underlying its dismissal of the case 
of the ‘extras’. Absent such findings, the company’s 
action is defenseless and the conclusion ineluctable that the 
“Cextras’’, like the other union employees, were the target 
of its unlawful objective of replacing the union employees 
with non-union personnel in the new jobs. 


II. The Issue of the Bona Fides of the Company’s 
Rotating Offer of 3 Jobs 
This issue cuts across the entire back-pay problem for, as 
the General Counsel concedes (Board Brief, 73), if the com- 
pany’s offer were not bona fide, it could have no impact 
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on the right of the 11 discriminatees to full back pay, with- 
out regard to the all-or-none conditions imposed in their 
response, 


Petitioners have argued that the facts demonstrate that 
the company's circulation of the offer of only 3 jobs among 
the 21 union men on the picket line cannot be considered 
bona fide but simply a device to terminate ability for back 
pay; that the majority’s credulous acceptance of the rotat- 
ing offer as bona fide cannot command the judicial respect 
normally accorded to expertise. 


To deal with this issue, we must first define the meaning 
of bona fide in the present context. The General Counsel 
defines it by saying that, if the company actually had three 
jobs that needed filling, then the offer must be considered 
as bona fide. (Board Brief, p. 77) Passing for the moment 
the question of whether there was in fact such a need, 
petitioners contend that need, standing alone, is not the 
touchstone; that an offer is not bona fide where the offeror 
knows it will not be aeeepted. To use a homely analogy, 
an offer of dinner to an Orthodox Jew on the fasting day 
of Yom Kippur cannot be regarded as bona fide. 


Judged by that principle, the offer here was obviously not 
bona fide; the company knew it ran no risk of its acceptance, 


The offers, made on advice of counsel (J.A. 348), started 
after the series of individual charges of unfair practices 
hegan to be filed with the Board, All the union men were 
on the picket line, and the company acknowledged that it 
knew a Typographical Union member would not come to 
work under such circumstances, (J.A. 102) The company 
was found to be engaged in a campaign to rid itself of its 
union staff as soon as possible. Why should it invite some 
of the union men to return as soon as it had succeeded in 
that campaign. Out of need? If there was a need, it was 
not that pressing, for, while the ‘‘offers’? were going out 
to the union men, the company was getting out its paper 
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each day with the non-union crew.’ Moreover, even assum- 
ing a need, the company by now was well experienced in 
locating a whole staff of non-union people; three more 
should not have been too difficult to find. Indeed, the 
payroll records for this period show that it had no trouble 
finding more non-union ‘hot metal”’ workers. (J-A. 501-507) 


And when it became obvious from the first few identical 
responses from the union men that they were going to stand 
firm on an all-or-none basis, what purpose other than tac- 
tical was served by continuing to rotate the offer among all 
twenty-one? Moreover, if the company was acting in good 
faith, why did it ignore the union’s inquiry as to how many 
jobs were actually being offered. If the answer to that is 
that it knew from the text of the union’s telegram that the 
men would return only on an all-or-none basis, then all 
the more reason for not sending out the rest of the offers. 
(The union’s telegram to the company went out after only 


three offers had been made. J.A. 530; Resp. Ex. =10) 


Turning now to the question of need and assuming, 
arguendo, that this has relevance (as the General Counsel 
contends) to the bona fides of the rotating offers: On this 
question, the General Counsel has simply misconstrued the 
undisputed facts in the record; there was no such need 
during the period when the ‘offers’? were being made, In 
this connection, it should be borne in mind that the burden 
of establishing that three jobs were open rested on the 
company for the matter is one within its peculiar knowl- 
edge. Cambria Clay Products Co., 215 F. 2d 48, 56. It is 
not enough for the company simply to assert that such 
need existed; they must show it with facts. 


The General Counsel says that ‘‘When the strike began 
(March 11th) the Company found itself with insufficient 


TJ.A. 2 3. €Q (to composing room Foreman Kane): During the 
period beginning Mareh 23rd and ending June 7th, did you have an adequate 
complement of employees in’ your composing room to get out the paper? 
A: Yes, we got the paper out every day.’’ 
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manpower to continue efficient publication of the news- 
paper, as its ‘reserves’ constituted only a skeleton foree 
and were largely inexperienced in composing room work’’. 
(Board Brief, p. 15; emphasis added) 


This ay have been true when the strike began, but it 
was no longer true during the period from March 21 to 
April Ist when the series of 21 telegrams were sent; by 
then, the company had solved the problem by hiring addi- 
tional non-union help. 


The payroll of March 11th, (the day the strike began) 
shows that the company had assembled only eleven 
non-union men for the “hot metal’? composing room jobs. 
(J.A. 499, G.C. Ex. 8-F(1))? The payroll for March 18th 
shows that the company had acquired two more, for a total 
of 13.) GJ.A. 501, G.C. Ex. 8-G)* The payroll of March 
25th shows a total of 15. (J.A. 502, G.C. Ex. 8-H)* And 
Foreman Kane (who had defected from the union and 
joined the ranks of management) testified without contra- 
diction that, beginning March 23rd and ending June 7th, 
the company had an adequate complement of employees 
in the composing room to get out the paper every day. 
(JA. 283) 


The statement of publisher Fritchey (quoted by the Gen- 
eral Counsel, Board Brief, 15) that ‘‘By its own estimates, 
the Company was short ‘three experienced journeymen’ in 
the composing room’? (JA. 374) refers to ‘the week imme- 
diately after Mareh 11th’’. (JA. 375) This is absolutely 
clear from Fritchey’s own testimony. (J.A. 374-375) 


It is quite true that on March 11th and 12th, when the 
company had assembled only 11 non-union ‘‘reserves’’ it 


2 These men were: Angle, Barnette, Dean, Jenkins, Reed, Rightman, Taney, 
Farley, Schimmel, Kenney and Wint. (J.A, 499) 

3 Angle, Dean, Farley, Jenkins, Kenney, Reed, Rightman, Schimmel, Taney, 
Wint, Basberg, Large and Mann, (.A. 501) 


4 The two new names are Padilla and Lopez. (J.A. 502) 
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sent telegraphic offers’ to union employees Davis, Wheeler, 
Fisher, Darden and Schrimsher (J.A. 194, 330, 424) and 
that these offers were ignored. And we can assume, 
arguendo, that a need for three more men did exist at that 
time. But, as we have shown, that need no longer existed 
in the period from March 21 to April Ist when the com- 
pany sent out its series of 21 telegrams to the union men, 
including the five mentioned above. 


Tn light of those undisputed facts, and however we may 
define the concept of ‘bona fides’’, can it he seriously 
doubted that the circulation of the three offers among all 
21 union men was simply a tactic to lay the foundation 
for the argument that the rejections terminated hack pay? 
In these circumstances, is it not clear, as the Board said 
in Ford Motor Company, 23 N.L.R.B. 548, 609, that ‘‘far 
from having any honest desire to reinstate the employees,’’ 
the company was out ‘‘to provide it(self) with a technical 
defense that the ‘offer’ discharged its obligations” to pay 
back pay? 


If the Court is persuaded to this position, then the 11 
discriminatees concededly are entitled to full back pay, 
without regard to the other issues hereafter discussed 5 
they become moot. 


III. The Back Pay Issue (Assuming the Bona Fides 
of the Offers) 


The argument on the issue of the abatement of back pay 
for 11 of the diseriminatees has hecome necdlessly com- 
plicated. In candor, petitioners may be as much at fault 
in this respect as the General Counsel. The issue is com- 
plex, but it can and should be stated more simply. 


5 The telegrams read: (‘Work now available for you at Northern Virginia 
Sun, Please phone me between 9:00 a.m, and noon Friday, March 13th. 
Signed, Kane.’’ At this time, the picket line had been established and the 
company knew the men would not aceept the offer. 
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The facts are not in dispute. Between March 1 and 
March 10, 1959, the company laid off 13 union employees, 
fired a fourteenth and refused further employment to the 
four union ‘extras’. On Mareh 11th, the remaining ten 
union employees struck in protest to these actions. The 
Board found the layoff of the 13 and the discharge of the 
fourteenth to be discriminatory. It found the strike to 
have heen eaused by these unfair practices. And a major- 
ity of the three-member panel found no violation in the 
refusal to continue to employ the four ‘‘extras’’. 


Starting on March 21st and continuing to the first week 
of April, the company sent out a series of identical tele- 
grams, in batches of three, first to 11 of the 14 discrim- 
inatees and then to the 10 strikers.® On their face, the 
telegrams requested each recipient to return to his job. 
(Petitioners’ Brief, 17) An inquiry by the union to de- 
termine how many jobs were being offered was not an- 
swered by the company. However, at the hearing the com- 


pany acknowledged that it had intended the offers to apply 
only to 3 employees; and that had 3 accepted, no additional 
offers would have been made.? 


Each of these 21 union members—as he received his tele- 
gram—responded with an identical wire stating: ‘‘T can- 
not return to work until [am assured that all my fellow 
workers who have been unfairly discriminated against for 
union membership reecives offers of reinstatement .. .’’ 
The company did not respond. 


On these facts, the Board majority (Member Brown dis- 
senting) held that each of the 11 diseriminatees, having con- 
ditioned his return to work upon the return of all his 
fellow unionists, thereupon became an unfair labor practice 


6 In every ense, the telegram went out to the individual after the company 
had been served with his charge filed with the Board, 


7*°Q, So that if the first three persons had reported for work and you 
hired them, you would not have sent any further telegrams to any of the 
persons involved in this case? A, That is correet.’?  (J.A. 347) 
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striker and was not entitled to back pay from the point of 
rejection until after he should apply for reinstatement and 
he rejected; the fact that only 3 jobs were offered was 
deemed ‘¢immaterial’’, 


Petitioners make two basic arguments, based on alterna- 
tive assumptions. The first argument assumes that the 
Court will agree that the Board erred in dismissing the 
ease of the four ‘‘extras’’ and that we are therefore deal- 
ing with a group consisting only of discriminatees and un- 
fair labor practice strikers. This avoids, for the moment, 
the issue that the discriminatees conditioned their return, 
in part, on the reinstatement of persons lawfully dis- 
charged. We deal with that in the second argument. The 
second accepts the finding of the Board as to the ‘‘extras’’ 
and argues from the assumption that their discharge was 
economically motivated. 


First Argument: 


1. Petitioners contend that, in tolling the back pay of 11 
of the discriminatees, the two-Member majority repudiated 
the position of the Board as a whole that an offer of re- 
instatement to some victims of unfair practices, while ex- 
cluding other victims, ‘‘does not constitute any real offer 


of reinstatement within the purview of the Act’ and there- 


fore does not terminate back pay as to any. This is un- 
questionably the position of the present Board majority 
as shown by its holding in Snow cight days before the 
instant decision.” In so holding, three of the five-Member 
Board cited and reaffirmed the doctrine of Good Coal and 
the other decisions in that line discussed in petitioners’ 
main brief, pp. 28-31. The reliance on this line of cases was 
no offhand footnote; the issue was sharply focused and the 
two members who dissented (the present majority here) 


8 The Good Coal Company, 12 NLRB 136, 


o Fred Snow et al. d/b/a Snow and Sons, 134 NURB No. 57. 


11 


stated specifically that ‘they do not subscribe to the citation 
of?’ those cases. (Petitioners’ brief, 31) On September 
28, 1962, the Ninth Circuit affirmed the Snow case. (51 
LRRM 2199) 


It is petitioners’ contention that two members of the 
Board, sitting on a panel of three, should not attempt to 
overrule a recent precedent set by the majority of the 
Board, even though those two may disagree with the 
ruling.” Such action itself is an arbitrary use of their 
diseretionary power.! It is clear from Snow that had the 
matter come before the Board en bane, or before any other 
combination of three members, petitioners’ view would have 
prevailed. Such departure from administrative consistency 
cannot be justified in the name of diseretion. 


In response, the General Counsel argues first that the 
“overwhelming weight of Board authority is to the con- 
trary’. (Board Brief, p. 71) This statement is hyper- 


bole; we referred to nine cases, the General Counsel to 
ten. But more important, it is irrelevant. We do not con- 
tend, in connection with this part of our argument, that 
there have been no eases to the contrary. We contend that 
the present Board, having considered the matter, is com- 
mitted to the line of cases supporting petitioners’ position. 


Next, the General Counsel contends that the line of cases 
we cite are “aberrations”? mostly from the “early Wagner 
Act period’, If so, in view of their reliance on these cases 
in Snow, it follows that the present Board majority must 
be counted among the aberrants. But this is an honorable 
group, including the most distinguished of past Board 


10 Insurance Agents Intl. Union, AFL-CIO v. N.L.RB., 104 U.S. App. 
D.C. 218, 260 F.2d 736; aff'd 80 8. Ct. 419, 316 US. 477, 


11 N.L.B.B. v. Mall Tool Co., 119 F. 2d 700 (CA, 7, 1941). 
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members."* Defending the position of the present splinter 
by thus jettisoning the Board majority is questionable ad- 
vocacy on the part of a General Counsel. Moreover, the 
decisions are not of ancient vintage; they span the period 
from 1939 to 1961, and include cases in 1946 (Wright- 
Hibbard Industrial Elec. Truck Co., supra), 1950 (Puerto 
Rico Container Corp., supra), and Snow in 1961. In any 
event, they are carefully reasoned (as shown in petitioners’ 
brief, pp. 28-31) and cannot be brushed aside as ‘‘aberra- 
tions’’. 


Having sought to dispose of Good Coal and the other 
eases involving discriminatees as simply ‘‘early aberra- 
tions’’, the General Counsel then tries to dismiss the others 
as ‘‘distinguishable’’, 


Snow (the present Board’s case), as well as Draper, are 
asked to be regarded as distinguishable because they in- 
volve only unfair labor practice strikers, not, as here, a 
combination of strikers and discriminatees. But the Board 
itself has made no such distinction cither in Snow or 
Draper. (Petitioners’ Brief, 30, 31) Indeed, if (as the 
General Counsel acknowledges) in eases involving only 
strikers an offer to some while rejecting others starts back 
pay as to all, does it make any sense to hold that an offer 
to some members of a group which includes both diserimi- 
natees and strikers not only does not start back pay for 
the strikers but stops the back pay of the discriminatecs 
who reject it? It is plain that the Board’s rationale in the 
strikers-only cases—far from being distinguishable—ap- 
plies a fortiori to the present situation: 


12Good Coal and Sunshine Mining cases: J. Warren Madden, Edwin 8. 
and Donald W. Smith (unanimous); National Motor Rebuilding: Madden, 
Wm. Leiserson and Edwin Smith (unanimous); Poultrymen ’s Service Corp.: 
Harry A. Millis, Gerard Reilly and Leiserson (unanimous); Draper Corp.: 
Millis and John Houston; Puerto Rico Container: Paul Herzog, Abe Murdock, 
James J. Reynolds, Jr, Paul L, Styles and Houston (unanimous); Matter of 
Wright-Hibbard Industrial Elee. Truck Co., (1946), 67 NLRB 897 (not 
cited in main brief): Herzog, Reilly and Houston (unanimous), 
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“To permit the respondent to single out a select num- 
ber of a group of employees for reinstatement and un- 
lawfully to deny reinstatement to others in the same 
group, acting in concert with them, is discrimination 
in its purest form, for it... would enable (the em- 
ployer) to pit certain members of a group against 
other members of the same group by forcing the form. 
er to act as strike breakers, under penalty of loss of 
wages, and thereby cause them to become a party to the 
employer’s unfair labor practices against the latter. 
2.2) Draper Corp, 52 NURB 1477. 

As noted, the Ninth Circuit has enforced Snow, the case 
involving only strikers. In his brief to that court sup- 
porting the majority position of the present full Board 
that an offer to some strikers while rejecting others is not 
a valid, unqualified tender of reinstatement, the General 
Counsel relies on Good Coal, the case involving only dis- 
criminatees which the Board itself relied on in Snow but 
which the General Counsel characterizes here as an irrele- 
vant ‘“‘aberration’’®, (Relevant portion of Board’s brief 


attached hereto as Exhibit A.) 


The further effort to distinguish Snow by stating that 
“the two strikers offered reinstatement were not awarded 
back pay’’ (Board Brief, 71) is an unworthy half-truth. 
The Board majority clearly stated that back pay was not 
being awarded, not because it was terminated by the rein- 
statement offer, but only because back pay was not sought 
by the General Counsel. 


The effort to distinguish petitioners’ other eases is 
equally specious. National Motor Rebuilding (19 NLRB 
503) is said to be different because the Board pointed to 
the ‘‘justified’’ fear of the discriminatees who refused re- 
instatement that the employer’s offer was conditioned on 
their capitulation to the employer’s unfair labor practices. 
(Board Brief, 70) But here we have more than just a fear; 
the return to work of 3 diseriminatees alongside the strike- 
breakers in order to keep the plant going, while the other 
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diseriminatces and strikers remained out in the cold, would 
in fact have involved such capitulation. 


Poultrymen’s Service Corp. (41 NURB 444) is said to 
be different because the offer was conditioned on loss of 
seniority. But that is not the basis for the Third Cireuit’s 
enforcement. The Court said very explicitly: 


“The respondent’s counteroffer was discriminatory 
since it. was not made to all strikers... Such an offer 
does not comply with the Act.”’ (emphasis added) 


188 F. 2d 204 (C.A. 3) 


And Puerto Rico Container Corp. (89 NLRB 1570) is said 
to be different because it involved only strikers. Aside 
from the irrelevance of this distinction (as noted above), 
the General Counsel is factually incorrect ; the case involved 
only diseriminatees. 


In sum, petitioners have not abused the process of cita- 
tion or analogy; their cases are to the point. 


2, Aside from its improper disavowal of the position 
adopted by the Board as a whole, the two members here 
are wrong in their legal analysis of the issue. 


A company which diseriminatorily discharges a number 
of its employees is under a continuing duty unconditionally 
to offer reinstatement to all of them. This is fixed Board 
law, and it is the principle underlying the line of cases 
holding that an offer to some discriminatees, while barring 
others, does not constitute an unconditional offer and henee 
does not affect the right of all to reinstatement and hack 
pay. To be unconditional, the offer must be equal to the 
duty; and the duty is to restore all. 


Thus, the response of the employees to the partial offer, 
on which the two members based their holding, is irrele- 
vant. To paraphrase the General Counsel’s own argu- 
ment, a less-than-unconditional offer by the company scarce- 
ly operates so as to create a duty on the part of the em- 
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ployees even to respond, much less to make or to solicit an 
unconditional offer. (Board Brief, 82) 


Had the employer acquitted its legal duty by offering 
reinstatement to all discriminatees, the employees on 
strike in protest to their discharge would then have exer- 
cised their legal right to return as a group and the policy 
of the Act to provide incentives to the settlement of labor 
disputes would be vindicated; everyone would have been 
back at work. The General Counsel’s argument that peti- 
tioners’ position would unduly encourage self help by em- 
ployees, rather than resort to the processes of the Board, 
is specious. If employers know they cannot toll back pay 
by partial discriminatory offers, they will be encouraged 
to make full non-discriminatory ones, 


That such a rule (as the General Counsel argues) pre- 
supposes that the employer knows that he will ultimately 
he found to have violated the Act is not nearly so harsh as 
the Board’s rule (asserted in this very case) that the em- 
ployees, in conditioning their return upon the reinstate- 
ment of other dischargees, run the risk of losing back pay 
(and, in some cases, reinstatement, too) if the Board ulti- 
mately finds that one or more of the other dischargees was 
lawfully fired. Actually, the rule would work no hardship 
at all in the case of the employer, for he knows whether 
his motivation was discriminatory; his only gamble is 
whether the Board will be able to demonstrate it. This is 
not a risk that needs Board solicitude. 


Second Argument: 


This argument assumes that the Court will affirm the 
Board’s finding that the refusal of continned employment 
to the ‘‘extras’? was motivated by lawful economic con- 
siderations. Petitioners contend that this has no effect on 
the back pay issue. 


The Board’s position is that by conditioning their ac- 
ceptance, in part, on the reinstatement of the ‘‘extras’’ 
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whose discharge was economic, the eleven discriminatees 
are barred from back pay because they voluntarily elected 
to withhold their services in favor of using their collective 
strength to compel the employer to do more than the Act 
requires, i.c., to restore not only discriminatees but also 
those discharged for economic reasons. By so doing, the 
Board holds they wilfully incurred their own losses. 


The answer to this position is no different from the one 
spelled out in the first argument. The Board focuses on 
the employees’ response to the offer instead of on the na- 
ture of the offer itself. As noted above, the company 
offered only three jobs; its duty was to offer 14. A less- 
than-conditional offer by the company cannot be held to 
ereate a duty on the part of the employees to respond with 
an unconditional counteroffer, particularly where the facts 
are clear that such a counteroffer would have been futile: 
if it included even ore more than three persons it would 
have been rejected, without regard to whether that one per- 
son was a striker, a discriminatee, or an economic dis- 
chargee. Suppose the employees remained silent in the 
face of the company’s offer of three jobs; after all, they 
had no duty to speak. Would the two members have cut 
off back pay as to all in those circumstances? 


Tn any event, under no view of the facts can it be said 
sensibly that 11 diseriminatees wilfully incurred their back 
pay losses in the face of an offer of a maximum of three 
jobs. 


3. But even accepting the thesis that the discretion of 
the two members is broad enough to permit their rejection 
of the present Board’s position and the application of the 
contrary holdings of past Boards, the maximum effect of 
those cases in the present cireumstances is the one sug- 
gested by dissenting Member Brown, namely: reduec the 
amount of gross pay to be distributed among all the dis- 
criminatees by the amount due the first three; an offer of 
three jobs can only abate back pay for three jobs. 
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The decisions of past Boards cited by the General Coun- 
sel stand for the proposition only that an offer of rein- 
statement to a discriminatorily discharged employee, if 
rejected, ends the employer’s back-pay liability to that em- 
ployee because, in effect, he has voluntarily removed himself 
from the company’s employment. But these cases do not 
support the proposition—asserted here—that the offer of a 
single job, circulated among a whole group of discrimina- 
tees, terminates the back pay as to all. 


This is an arbitrary reductio ad absurdum of the princi- 
ple; a mechanical application of precedent without  re- 
gard to the circumstances of the case under consideration. 
It produces a windfall to the perpetrator of the unfair 
practices. It compels capitulation on the part of some 
diseriminatees to the unfair practices against the others, 
on pain of losing the hack pay to which they would other- 
wise be entitled. It encourages employers—indeed pro- 
vides them a financial ineentive—to play ducks-and-drakes 
with their employees. And it constitutes an arbitrary abdi- 
cation of the Board’s statutory duty to remedy the unfair 
practices; the purpose of a remedy being to make the em- 
ployees whole and, incidentally, deter further unfair prac- 
tices. 


There are no Board decisions which support any such 
extension of the principle to the circumstances of this case. 
In Englewood (130 NLRB 410), the one ease which the 
General Counsel suggests as ‘closely parallel’, the issue 
received no attention. 


Respectfully submitted, 


Srymour J. SrELMAN 
833 South Washington Street 
Alexandria, Virginia 


Attorney for Petitioners 
Roger W. Wheeler, Jr., et al. 


October 13, 1962 
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APPENDIX “A” 


Extract from Brief for the National Labor Relations 
Board in Fred Snow et al. d/b/a Snow and Sons before 
the Ninth Circuit: 


“And the strikers who were offered employment, but 
‘only withheld their services in protest over [peti- 
tioners’] refusal to employ their co-workers’? (V.L.RB. 
vy. New England Tank Industries Inc., 50 LRRM 2036, 
2040 (CLA. 1), decided April 27, 1962), are also en- 
titled to reinstatement upon application, for as the 
Board pointed out (R. 54 N. 7), petitioners’ offer to re- 
employ them did not constitute ‘a valid, unqualified 
tender of reinstatement under the circumstances.” 


12See, N.L.R.B. Vv. Poultrymen's Service Corp. 138 F. 2d 204, 210 
(CLA, 8)3 NLRB. V. Sunshine Mining Co., 110 F, 2d 780 (C.A. 9), 
cert, den, 312 U.S, 678; enforeing 7 NLRB 1252, 1268-1269; N.L.R.B. 
vy. Good Coal Co, 110 F. 2d 501 (CA. 6), cert. den, 310 U.S, 630, 
enforcing 12 NLRB 136, 147-149; Kitty Clover, Ine. v. N.L.R.B., 208 F. 
2d 212 (C.A. 8), enforcing 102 NLRB 1665, 1667.’’ 
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Cuayton Frircusy, T/A Norturern Vircinra Sun 
PuBLIsHING COMPANY 


and 


Rocer W. Wutever, Jr., et al. 


Intermediate Report 


Statement of the Case 


It having been charged by Robert W. Wheeler, Jr., Clyde 
E. Southward, George KF. Fisher, Julian T. Darden, Robert 
R. Schrimsher, Aldon D, Stewart, Preston L. Davis, Kirby 
L. Loveless, Harry G, Annis, Robert Bell Bierly, Richard 
C. Craver, Phillip F. Figgins, John K. Mall, Lawrence IH. 
Spilman, Richard L, Voelker, Richard D. Lewis, Lowell B. 
Whitaker, James R. Tyler, Jr., James D. Raines, Lawrence 
(. Douglas, John J. Sprinkle, Verna E, Dore, Roscoe S. 
Herrick, Aubrey R. Stream, Donald W. Tucker, Chester E, 
Zenger, Carroll M. Cyr, James Stewart, individuals, that 
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George W. Ball, Phillip M. Stern, Arnold Sagalyn and Clay- 
ton Fritchey, T/A Northern Virginia Sun Publishing Com- 
pany (Respondent) have been engaging in and are engag- 
ing in unfair labor practices affecting commerce, as set 
forth and defined in the National Labor Relations Act, as 
amended, 61 Stat. 136 (Act), the General Counsel of the 
National Labor Relations Board (Board), having deemed 
it necessary in order to effectuate the purposes of the Act, 
and to avoid unnecessary costs and delay, and pursuant to 
Section 102.33 of the Board’s Rules and Regulations, Series 
8, consolidated said eases for hearing, and thereafter on 
November 17, 1959, the General Counsel of the Board, by 
the Regional Director of the Fifth Region pursuant to See- 
tion 10(b) of the Act and the Board’s Rules and Regula- 
tions, Series 8, Section 102.15, issued a Consolidated Com- 
plaint and Notice of Hearing alleging that the Respondent 
had engaged in and was engaging in unfair labor practices 
within the meaning of Section 8(a)(1) and (3) and Section 
2(6) and (7) of the Act. 


Copies of the Consolidated Complaint and a Notice of 
Hearing were duly served.’ 


Copies of the charges filed March 5, 1959, in Cases Nos. 5-CA-1508, and 1509 
wero served on the Respondent on or about March 6, 1959. Copies of the 
charges filed Mareh 6, 1959, and in Cases Nos. 5-CA-1511, and 1512 were served 
on Respondent on or about March 7, 1959. Copies of the charges filed March 9, 
1959, in Cases Nos. 5-CA-1513, 1514, 1515 and 1516 were served on Respondent 
on or about March 10, 1959, A copy of the charge filed March 2, 1959, in Case 
No, 5-CA-1519 was served on Respondent on or about March 13, 1959. Copies 
of the charges filed on March 16, 1959, in Cases Nos, 5-CA-1520, 1521, 1522 and 
1523 were served on Respondent on or about March 17, 1959, Copies of the 
charges filed on March 17, 1959, in Cases Nos, 5-CA-1525 and 1526 were served 
on Respondent on or about March 18, 1959. Copies of the charges filed on 
March 18, 1959, in Cases Nos, 5-CA-1527, 1528 and 1529 were served on 
Respondent or about March 19, 1959, Copies of the charges filed on March 
24, 1959 in Cases Nos, 5-CA-1530, 1531, 1532, 1533, 1534, 1535, 1536, 1537, 
and 1538 were served on Respondent on or about March 25, 1959, A copy of 
the charge filed on March 30, 1959, in Case No. 5-CA-1545 was served on 
Respondent on or about March 31, 1959. 
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With respect to the unfair labor practices the Complaint 
alleged in substance that the Respondent did discharge cer- 
tain named employees and has at all times since failed and 
refused to reinstate said employees to their former or sub- 
stantially equivalent positions ‘‘because of their member- 
ship in, assistance to, or activities on behalf of the Union, 
or because they engaged in concerted activities with each 
other and with other employees of Respondent for the pur- 
poses of collective bargaining or other mutual aid or pro- 
tection.’’* 


The Complaint further alleged that the Respondent en- 
gaged in certain unfair labor practices ‘‘with an object of 
provoking its employees who were members of the Union 
into engaging in a strike. Respondent’s further intention 
in the event that it successfully provoked a strike was to 
replace all its employees who were members of the Union 
because of their membership in and adherence to the Un- 
ion,”? and that by the said unfair labor practices the Re- 
spondent caused certain named employees, who were mem- 
bers of the Union, to engage in a strike which commenced 
on or about March 11, 1959.* 


The Respondent filed separate answers in each of the 
consolidated cases denying that it had engaged in any of 
the alleged unfair labor practices. 


2 The employees allegedly discriminatorily discharged and the dates thereof 
are: Clyde E, Southward—March 1, 1959, Kirby L. Loveless—March 1, 1959, 
Harry G. Annis—March 1, 1959, Aldon D. Stewart—Mareh 1, 1959, Robert B. 
Bierly—Mareh 2, 1959, John K. Mall—March 2, 1959, Julian T. Darden— 
March 1, 1959, Preston L. Davis—March 2, 1959, Roger W. Wheeler, Jr.— 
March 1, 1959, George E. Fisher—March 1, 1959, Robert R. Schrimsher— 
March 2, 1959, Richard C, Craver—March 9, 1959, James R. Tyler, Jr.— 
March 9, 1959, Lowell B. Whitaker—March 9, 1959, Richard D, Lewis—Mareh 
9, 1959, Lawrence H. Spilman—March 9, 1959, Philip F. Figgins—March 3, 
1959, Richard L. Voelker, March 10, 1959. 


*The employees involved were alleged to be: James Stewart, James D. 
Raines, Roscoe S. Herrick, Chester E. Zenger, Verna E, Dore, Donald W. 
Tucker, Aubrey R. Stream, John J. Sprinkle, Lawrence C, Douglas and 
Carroll M. Cyr. 
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Pursuant to notice a hearing was held before Louis Plost, 
the undersigned Trial Examiner, at Washington, D. C., Jan- 
uary 25, 1960, through February 9, 1960. The parties were 
all presented by counsel, herein referred to in the names 
of their principals. All the parties participated in the hear- 
ing and were afforded full opportunity to be heard, to ex- 
amine and cross-examine witnesses, to introduce evidence 
bearing upon the issues, to argue orally and to file briefs 
and/or proposed findings of fact and conclusions of law 
with the undersigned. The Respondent moved to dismiss 
the Complaint at the close of the General Counsel's evi- 
dence in chief and again at the close of the hearing. The 
motions were denied. At the time of the first motion to 
dismiss the Respondent presented a comprehensive oral 
argument. The General Counsel and the Charging Parties 
made no oral arguments but stated that they would file 
briefs. 


Briefs have been received from all the parties. 


Upon the entire record in the case, and from his observa- 
tion of the witnesses, the undersigned makes the following: 


Findings of Fact 


I. The business of the Respondent 


George W. Ball, Phillip M. Stern, Arnold Sagalyn, and 
Clayton Fritchey (herein jointly called Respondent), are, 
and have been at all times material herein, co-partners do- 
ing business under the trade name and style of Northern 
Virginia Sun Publishing Company. The Respondent has 
its principal office and place of business at Arlington, Vir- 
ginia, where it is engaged in the publication of a newspaper 
distributed in the Northern Virginia area daily, except 
Sundays. 


The Respondent, in the course and conduct of its busi- 
ness operations during the calendar year 1958, did a gross 
volume of business amounting to $575,614.70. During this 
period the Respondent subscribed to interstate news serv- 
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iees for which it paid $17,191, advertised nationally sold 
products, and published nationally syndicated features. 
During this period the Respondent purchased products 
and materials valued at $117,366 from points located out- 
side the Commonwealth of Virginia. 


II. The organization involved 


Columbia Typographical Union No. 101, International 
Typographical Union, AFL-CIO (herein called the Union) 
is a labor organization within the meaning of Section 2, 
subsection (5), of the Act. 


III. The unfair labor practices 
(a) Background 


Phillip M. Stern testified that his partners and he began 
publication of the newspaper, Northern Virginia Sun, April 
1, 1957, Stern becoming the editor. Shortly after beginning 
publication the Respondent (Stern and his partners) en- 
tered into a collective bargaining contract with Columbia 


Typographical Union No. 101, International Typographi- 
eal Union, AFL-CIO (Union). The contract covered a 6- 
month period and was then renewed for the period March 7, 
1958, to February 28, 1959. 


Editor Stern further testified that in 1958 it became ap- 
parent to the Respondent that if the newspaper was to be 
financially successful a drastic cut in its operating costs 
must be made, the obvious place to cut expenses being the 
composing department as certain recent technogolical 
changes had oceurred in newspaper composition, machines 
and equipment having been invented not only radically dif- 
ferent from conventional composing room equipment gen- 
erally still in use but which displaced many of the human 
operators, moreover the new equipment could be operated 
efficiently by individuals who needed only a few weeks train- 
ing and whose wages are approximately one half of the 
wages of Journeyman Compositors who ordinarily serve 
a 6-year apprenticeship. 
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One of these devices called a ‘‘photon machine’’ per- 
forming an operation called ‘‘photo composition’’ was de- 
scribed by Editor Stern as follows: 


...it sets type by a photographic method rather than 
setting it in lead slugs. 


It shines a light through an image of the letter to be 
set and that image is reflected on to a film or piece of 
paper, and the ultimate product is a film or piece of 
photographie paper in which the type appears. 


He further testified: 


Q. (By Mr. Sachs) Could you tell us whether or not 
this Photon machine does the work which ordinarily 
is done in the composing room by linotype operators 
using linotype machines which are used for ad com- 
position? 

A. Yes, sir, it is. 


In addition to the photon machine the Respondent also 
investigated a device called a ‘‘teletype setter,”’ (herein- 
after called TTS) regarding which Editor Stern testified: 


Q. (By Mr. Sachs) Would you explain what a tele- 
typesetting device is? I ask you to describe what it is? 

A. Describing the whole process of teletypesetter, 
it consists of a perforating machine in which holes are 
punched in a ribbon or tape, the holes being signals 
describing each letter. That tape is then put through 
what might be called a tape-reading device, which is 
affixed to what in laymen’s terms might be called a 
linotype machine. And when the tape is fed through 
the tape reader, the tape reader reads the signals and 
tells the machine what to do just in the manner that 
a player piano roll tells the piano what notes to play. 
And then the linotype machine performs as if some- 
body were sitting at it. 
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According to Editor Stern the Respondent began con- 
sidering the installation of the labor saving machinery 
during the spring of 1958, he making trips to a plant manu- 
facturing the equipment in Cambridge, Massachusetts, as 
well as to various papers already using it in New York, 
Massachusetts and Pennsylvania. 


While considering the new type of machinery the Re- 
spondent apparently did not forget that it was under a con- 
tract with the Union which did not expire until February 
28, 1959. 


Gilbert Hahn testified that at the direction of the Re- 
spondent he held certain conversations with Robert Taub, 
president of the Union. According to Hahn: 


They were held on four oceasions: on the end of May 
and early part of June 1958; December 10 of 1958 and 
either on January 29th or January 30th of 1959. 


The conversations in May and June were ‘“‘only about 


photon,’’ the others were ‘‘about teletypesetters and pho- 
ton’? Hahn further testified: 


On all four of these occasions Mr. Taub said that the 
photon equipment could not come into our plant un- 
less all the men who worked on it were paid the union 
seale, that is, $120.50 days and $125.50 nights and $5 
more on the third shift. 


The occasions in December and January we were talk- 
ing about both the teletypesetter process and photon. 
On those oceasions he said that all of that equipment 
could not come into the plant unless everyone who 
worked on it got the union scale; that is to say, $1 20.50 
days, $125.50 nights and $5 more on the third shift. 


On cross-examination Hahn admitted that all these four 
conversations were by telephone and all occurred at a time 
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before the Respondent had acquired the equipment. As to 
the first conversation he testified: 


I called Mr. Taub first and I said the company has not 
a serious economic problem in its cost in the compos- 
ing room and we want to explore the possibility of re- 
ducing those costs by putting in some new equipment, 
particularly photon. I wanted to inquire of Mr. Taub 
whether his local had any specialists trained in this 
equipment. 


Mr. Taub said that he did not.... 
Later Taub called Hahn and told him he could find no 
photon operator in the Washington area. Hahn further 
testified: 


Q. (By Mr. Sachs) Tell me the whole conversation, 
please. 

A. The whole conversation was that Mr. Taub re- 
minded me that in addition to the expert on the photon 
that we had to have other operators and paste make-up 
people. 

I said I understood that too and this was one of the 
considerations for bringing in the equipment, that we 
would want to bring in this equipment only if we could 
pay all of these people with one exception less than 
the union scale. 

He said he and the union would never let us do this 
and I told him that under those circumstances we would 
not bring the equipment in under the contract. (Under- 
scoring supplied.) 


Hahn testified that during the four conversations referred 
to he did not disclose to Taub the fact that the Respondent 
intended to install the new type equipment and admitted 
that he was attempting to have the Union agree to waive 
certain provisions relating to wages in the then existing 
contract. 
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Robert Taub, president of the Union, testified that he 
received a telephone call from Hahn 4 or 5 months before 
any negotiations for a new contract between the Union and 
the Respondent; that Hahn asked if the Union had men 
“trained for photon’’; that ‘‘a day or two after that he 
[Hahn] called me back, and he said, ‘We are not going 
to get the photon’’; that at no time in any conversation 
with Hahn was there any discussion ‘‘of rates of pay in 
connection with the operation of the photon and its re- 
lated products.”’ 


As to whether or not Hahn mentioned rates of pay to be 
applied to the operators of the contemplated machinery 
is one of the few conflicts in the testimony, however the 
conflict is of no serious matter as it is clear from other 
testimony that the question of union scale wages was one 
of the deciding factors of the Respondent’s decision and 
conduct. 


Clayton Fritchey, the publisher of the Northern Virginia 
Sun testified: 


I know by summer—July or August—I was greatly con- 
cerned at the cost that we were encountering in the 
composing room. So much so that I communicated it 
to our counsel and was eager to get relief and nego- 
tiations with relation to the expiration of that con- 
tract. 


Fritchey further testified that in late summer or early fall 
of 1958 the Respondent decided to install the photon and 
TTS processes; that the Respondent feared that when the 
new machinery was brought in the Respondent would have 
difficulty with its employees; that there might be a strike, 
which could be disasterous for the paper; that throughout 
all this time: 


_.. L was extremely aware of that fact that men used 
to making $150 a week were not going to stay in a 
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plant where many of the jobs were going to be $65 or 
$75 a week, and as soon as this information came to 
them, they could go out and get another job. It seemed 
to me there would be a rapid fadeout. 


Editor Stern testified that the Respondent completed 
final arrangements to acquire the photon machine in Octo- 
ber 1958; that the machine arrived in Arlington about Feb- 
ruary 1, 1959, was stored in a warchouse and installed Feb- 
ruary 28 and March 1, 1959. Stern further testified: 


Trial Examiner: Pardon me, Mr. Sachs. 


When this Photon machine was brought to the plant 
to be installed, were you or were you not at that time 
engaged in negotiations with the union? 


The Witness: We were, sir. 


Trial Examiner: Did you put the machine in operation, 
the Photon machine, while you were engaged in negotia- 
tions with the Union or after the negotiations were over? 


The Witness: After the negotiations were over, sir. 


As has been found herein the Respondent and the Union 
were engaged in negotiations for the renewal of the old or 
the execution of a new contract on various dates from Feb- 
ruary 17 to February 28, the expiration date of the then 
effective contract. 


Stern testified that the opportunity for work in connec- 
tion with the photon machine process was not offered to 
any of its composing room employees. These employees 
were all union members. The Respondent did not inquire 
into the ability of any of its composing room staff to handle 
any phase of the photon process; did not inform such em- 
ployees or the Union of its intentions regarding the new 
machinery, however during the negotiations the Union’s 
representatives inquired about the new machines and the 
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Respondent’s intention to try ‘‘cold composition’’ was dis- 
closed. Editor Stern testified: 


I can’t recall at what meeting they did. At some point 
they asked us and we told them. 


Q. (By Mr. Sachs) You had not prior to that time 
volunteered to tell them about what you had done in 
connection with the arrangements that you made for 
the Photon machine, is that correct? 

A. That is correct. 


Publisher Fritchey testified that the Respondent in- 
formed the Union of ‘‘the new TTS and photon equipment”’ 
about February 21 or 23, ‘‘a week before the expiration 
of the contract.’’ 


Union President Taub testified that on February 28, the 
last day of negotiations the Union representative first 
stated to the Respondent that the Union’s representatives 
had heard that the new equipment was ‘coming in’’ and 
that: 

We asked them to discuss jurisdiction, the bargaining 
agent, for that equipment. They didn’t even at that 
time tell us that the equipment was coming in. And 
they said they didn’t have to discuss it... . 


Taub’s above-cited testimony was corroborated by E. G. 
Moore and Monty Morris, members of the Union’s nego- 
tiating committce. 


As the Respondent does not contend that the matter of 
employment on the photon and TTS machinery was ever 
discussed with the Union during the contract negotiations 
which ended February 28, therefore the undersigned finds 
it pointless to determine which of the parties has the more 
accurate memory as to the exact day the Union raised the 
question during the negotiations. 
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Before the above-mentioned negotiations the Respondent 
had arranged to acquire the photon equipment, intended 
to radically change its composing process, it also arranged 
with the manufacturer of the equipment for the training 
of personnel to operate and service the machine. 


In June 1958 the Respondent employed William Eldridge, 
who is now in charge of its photon operation. Eldridge had 
not been previously employed by the Respondent, he was 
brought from Allentown, Pennsylvania, at the Respond- 
ent’s expense, at a weekly salary of $150. Eldridge did 
no work in the Respondent’s plant until March 1, 1959, 
but was paid in the interim, Editor Stern testifying: 


The arrangements was that I was to pay him any dif- 
ference between what his earnings anywhere else might 
be and $150 a week. 


Eldridge was paid his expenses and salary during this 
period by Stern’s personal check, Stern being later ered- 
ited by the Respondent with the amount as a capital invest- 
ment. Eldridge was sent to the photon factory's school for 
6 weeks, all his expenses being borne by the Respondent. 


On behalf of the Respondent Eldridge hired one man, 
not previously, employed by the Respondent who was also 
sent to the photon factory’s school, his expenses and sal- 
ary being paid by the Respondent, also by Editor Stern’s 
check, as above sct out. This man did not begin work until 
March 1, 1958, although he attended the school in Decem- 
ber 1958. Eldridge also employed a man then working in 
the photon factory, who was also sent to the school at the 
Respondent’s expense. In addition to these men, Eldridge 
hired poeple for various classification in the photon opera- 
tion, none of them having been formerly employed by the 
Respondent and none of whom began work until March 1, 
1958. 
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In addition to the personnel necessary to operate the 
photo composition department it had arranged to install, 
the Respondent hired ‘‘conventional’’ compositors, well 
before any negotiations regarding the renewal of replace- 
ment of the collective bargaining contract in effect between 
the Respondent and the Union. 


Editor Stern testified that at no time during the life of 
the contract between the Respondent and the Union was 
any threat of a strike made, moreover it is quite clear that 
the Respondent was aware that no strike of the local union, 
or chapel, could be called until permission to do so had 
been granted by the International Union, it would therefore 
seem that the Respondent’s anxicty with respect to a strike, 
which might take place, was not caused by any conduct of 
the Union or the Union’s members in its employ. 


Editor Stern testified: 


Q. (By Mr. Sachs) Apart from the testimony you 
have given in connection with the purchase of new 
equipment and the hiring of employees to operate them 
on March 1, did you also make efforts to engage the 
services of non-union men with composing room exper- 
ience from out of town to take the place of the em- 
ployces in the composing room in the event of a strike? 
(Underscoring supplied.) 

A. Yes sir. 


Stern later ‘‘modified’’ the answer: 


Well, I thought it unlikely that they were members of 
the ITU, because when we approached them with re- 
gard to being on a stand-by status to help us publish 
in the event of a strike, the conditions were made quite 
clear to them. And I thought it was unlikely that a 
member of the ITU would agree to work in the event 
of an ITU strike. 


But I did not ask any of them whether they were mem- 
bers of the ITU. 
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Before it recruited any ‘‘conventional’’ composing room 
operators the Respondent, at the suggestion of the Ameri- 
ean Newspaper Publishers Association, ‘‘contacted other 
publishers to see if they knew of people who might be will- 
ing to help [us] publish in the event of a strike’’ and then 
sent its foreman, Reginald Kane, ‘‘on one or two’? recruit- 
ing trip into various towns in Virginia, West Virginia 
and Maryland.t Before Kane made the trip he was given 
the title of ‘‘assistant business manager’? and entered into 
a signed contract with the Respondent. 

Editor Stern discussed certain literature issued by the 
American Newspaper Publishers Association with Kane 
before he left on the trip; Stern testified: 


Q. (By Mr. Spelman) What was your purpose in 
going over this material with him other than showing 
him seales as you say? 

A. The purpose was to enable him to see where the 
likelihood was of finding open shops where he might 
have a greater likelihood of finding people who would 


be willing to work for us in the event of a strike. 


Reginald Kane testified that in January 1959: 
I was approached along the lines of whether I would 
be willing to cast my lot with management. 


that he understood this to mean ‘if I would operate as a 
non union foreman.’’ Kane further testified that: 
... We had a dinner, I think, a little later, where we 
discussed the possibility of finding what people might 
be available, n case there were a strke. 


That thereafter he made a trip to recruit composing room 
craftsmen, who came to Arlington, Virginia, before March 
1; that prior to making the trip, on January 19, 1959, he 
signed a contract of employment with the Respondent, and 
that about January 21 or 22 (also before the trip) he was 
given the title of ‘‘assistant business manager’’ which has 


“Testimony of Editor Stern unless otherwise indicated. 
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not been taken from him but that his duties as ‘“as- 
sistant business manager,” consisted of “‘representing the 
Company on this trip I took. I also kept some records for 
Mr. Bergoman, who was business manager.’’ Kane is now 
composing room foreman. 


Editor Stern testified that in addition to “‘conventional’’ 
compositors, and employees intended for the photon de- 
partment, the Respondent hired and trained ‘“‘perforators’’ 
for the TTS machines waiting installation. He further 
testified that prior to the expiration of its contract with 
the Union some 17 individuals, whom he referred to as 
‘“‘reserves,’’ all apparently “eonventional’? compositors in 
various categories were brought to Arlington, Virginia, by 
the Respondent at its expense, and housed in an Arlington 
motel and elsewhere, also at the Respondent’s expense, 
where they waited the time they would become ‘‘regulars.”’ 
Before March 1, 1959, these individuals were not however 
carried on the Respondent’s payroll but beginning March 1 


they drew regular salaries, as employees, although with two 
exceptions they did not work except a few hours on March 1, 
as hereinafter discussed. 


The Respondent employed 31 individuals in its composing 
room, all Union members, on February 28. The 17 ‘‘re- 
serves’’ did not include any of the intended employees of 
the photon department, which would replace some of the 
“conventional hot metal’? work. 


As herein found after the Respondent and the Union be- 
gan negotiations for the extention of the contract between 
them or its replacement by a new agreement they had 
seven meetings beginning February 17, 1959, and ending 
midnight February 28. At the very time the existing con- 
tract expired by its own terms, the Respondent informed 
the Union’s negotiators that it would not continue further, 
and at 1 a.m. March 1 (Sunday) the Respondent dispatched 
the following telegram to the Union: * 


5G. C, Exhibit 4. 
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WP004 NL PD — Washington DC Feb 28 
Robert Taub, Pres Local 101 ITU, Report Delivery — 
26 Underwood St Northwest — 
—Because of the consistent refusal by Local 101 ITU to 
bargain in good faith, the Northern Virginia Sun gives 
Local 101 ITU Notice under the provisions of Section 
4 (B) of the Collective Bargaining Agreement termi- 
nated February 28, 1959 that negotiations are broken 
off effective 1:00 A. M. March 1, 1959 — 
Published Northern Virginia Sun — 


101 ITU 4 (B) 28 1959 1:00 AM 1 1959 — 


Although the first moment of March 1, 1958, found the 
Respondent not bound to the Union by any colleetive bar- 
gaining contract the Respondent had not been freed of its 
obligation under the Act to continue to recognize the Union 
as the representative of its composing room employees nor 
could it legally ignore the fact that their employees were 
members of the Union. 


The complaint does not allege a refusal to bargain in 
good faith: the undersigned took no evidence regarding the 
actual bargaining between the parties and bases no findings 
on any such evidence which may have crept into the record; 
any references to the bargaining between the parties are 
merely made in order to present an understandable picture 
of the matters covered by the allegations in the complaint. 


With respect to matters he anticipated would occur at 
the expiration of its contract with the Union, Editor Stern 
testified : 


Q. (By Mr. Sachs) Mr. Stern, what with the new 
equipment which you had purchased and the new em- 
ployees to operate them and these reserve people that 
you told us about who were staying at the Clarendon 
Motel, you were well prepared to continue the publica- 
tion of your paper in the event of a strike, were you 
not? 

A. We were prepared to get some sort of paper out. 
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Q. That was your purpose in taking the steps which 
you have testified to? 
A. Yes, sir. 


1  (b) March 1, 1959 


The first shift regularly scheduled to begin work after 
the expiration of the contract was the March 1, 1959, Sun- 
day night shift. Union President Robert Taub testified that 
before the shift was scheduled to go to work that day he 
came to the plant and: 


Well, the members that were scheduled to go to 
work met with me across the way, and I explained the 
situation to them, and reminded them of our laws and 
how they should behave. 

They wanted to know what they should do. I told 
them they should report to work because we negotiate 
beyond expiration dates. We always have done that. 
And that they should continue to report as though 
nothing had happened. 

About five minutes of six T told the members that I 
would go in with them. And we went into the Sun 
building. 


According to Taub’s undenicd testimony: 


... before we went into the place, the police were out 
there. The police were inside. I don’t know whether 
they were County Police or private police. But they 
were inside the building and outside the building, scout 
ears and all. 


Inside the plant Taub saw that various pieces of machin- 
ery had been installed and ‘‘strangers,’’ not members of the 
Union, were at work; Foreman Kane addressed the newly 
arrived union member employees but Taub did not listen 
to Kane for he had met Gilbert Hahn to whom he said ‘‘our 
people are reporting for work,’’ upon which Hahn left 
‘¢for about five minutes’ then returned and told Taub, ‘‘all 
right let your men go to work.’’ Taub then asked that ‘‘a 
new mecting for negotiation be set up’’ but instead of a 
reply he was asked by Hahn to leave the plant ‘‘in order 
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to avoid disturbance.’’ Editor Stern, also present repeated 
the request. Taub then left. 


Publisher Fitchey testified that after the contract ex- 
pired February 28, the TTS machinery and the photon 
equipment was installed to be ready to operate March 1, 
Fritchey further testified on direct examination by the 
Respondent’s attorney: 


Q. (By Mr. Sundlun) Now, with regard to that day 
also, were the so-called reserve force personnel that 
had been recruited on that day also there? 

A. Yes, I believe they came in the late afternoon on 
Sunday, as I reeall it. 

Trial Examiner Plost: What date was that? 

The Witness: March Ist. 


He further testified, that this action was in anticipation of 
‘a strike at once.’’ He testified further: 


Q. (By Mr. Sundlun) When the people did come to 
work that night, did you or did you not have any part 
in the decision of the company with regard to whether 
or not those men should go to work? 

A. IT did. 

Q. What part, if any, did you have to play? 

A. As publisher, I made the decision that they 
should go to work. (Scoring added.) 


Robert R. Schrimsher (5-CA-1515) the Union’s night 
shift chapel chairman in the Respondent’s composing room 
testified that he entered the plant with Taub and the others; 
he corroborated Taub’s testimony with respect to the 
armed police officers present, the new machinery and 
“strangers”? at work; also testifying that he saw a notice 
on one of the new teletype machines forbidding its opera- 
tion by any ‘‘unauthorized person.”’ 


John R. Mall (5-CA-1523) corroborated the testimony 
with respect to the appearance of the plant when the union 
members employees entered on March 1, and further testi- 
fied: 
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Mr. Kane showed us the notice that was on the com- 
posing room door. Then we all looked at that as we 
passed into the composing room. 


Editor Stern testified that the notice posted, as indicated 
by Mall,® read: 
March 2, 1959 
NOTICE 
At 1:00 A.M. Sunday, March 1, 1959, the SUN and 
Columbia Typographical Union broke off negotiations, 
thus terminating the bargaining agreement between the 
parties effective at that time. 
This Shop is now an open shop without a contract. 
The foreman will hire all employees and make all rules 
until permanent rules are posted. There will be no 
discrimination in hire and no loitering in the compos- 
ing room by anyone not working. 
Publisher 


Carroll Cyr (5-CA-1538) testified, after the employees 
were in the composing room: 


Mr. Kane started talking—I would say he got the 
floor—he took the floor. All the noise ceased, or at 
least enough of it to where you could hear him talk- 
ing. And he said that ‘You men can go to work if 
you want to work under the conditions that I have 
set up here” or something to that effect. 

He said, ‘‘This is an open shop without a contract. 
As union men, you know you cannot work under such 
conditions. That is the best I can recall it. (Scoring 
added.) 


Various witnesses offered corroborative testimony with 
respect to Kane’s talk. 


The remarks attributed to Kane as having been made 
in his talk to the employees March 1, were in no manner 
denied and the testimony with respect thereto is eredited. 


*G. C. Exhibit No. 9. 
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The Extras or Substitutes 


The first of the individuals, who found work in the 
Respondent’s plant under the expired contract, to be 
affected in their tenure of employment after its expiration 
were a group designated as ‘‘extras or substitutes.”’ 


The category of ‘‘extras or substitutes’? who obtained 
intermittent employment in the Respondent's com- 
posing department consisted of individuals who enjoyed 
certain rights under the terms of the contract between the 
Union and the Respondent which had expired February 8, 
1959. Although the contract is not in issue herein except 
as “background” necessary for a proper understanding 
of the instant matter it should be pointed out that there is 
no dispute that under certain working rules set up in the 
contract of an individual (apparently a union member) 
who was not a regular employee or “situation holder’? 
presented himself at the Respondent’s plant before the 
start of a regular shift and asked for employment, the 
shift foreman (who under the terms of the expired con- 
tract was required to be a Union member) was obligated, 
under certain contract terms, to hire the applicant for 
the shift, and the Respondent was obligated to abide by 
the foreman’s decision and had no choice as to whom to 
aecept however the Respondent could after such hiring 
designate the work to be performed, but as stated the 
employment of ‘extras’? was entirely with the foreman; 
the Chapel, or union organization within the plant, keep- 
ing the record of rights of applicants for extra work and 
availability of work under the contract’s terms. The ap- 
plicant for ‘‘extra’? work was hired for one shift only, 
regardless of how much work was available but could be 
rehired from day to day, however his day’s employment 
did not give him the exclusive right to employment on the 
next day or his next application. 


Four individuals who were admittedly ‘‘extras or sub- 
stitutes” filed charges which were processed as grounds 
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for complaints and joined in the Consolidated Complaint 
herein; to-wit Clyde Southward (5-CA-1509), Kirby Love- 
less (5-CA-1516), Harry Annis (5-CA-1519), and Alden 
Stewart (5-CA-1514). Of these only Southward testified. 


Clyde Southward testified he had no ‘‘regular situation”’ 
with the Respondent but worked as an ‘‘extra” from 
February 8, 1959, until March 1, 1959. Southward testi- 
fied: 


Q. (By Mr. Sundlun) Now, can you explain to the 
Examiner as to how you would know whether there 
was work for you at the Sun or not? 

A. Yes, sir. Well, I would go in there at the 
prescribed time, you know hofore starting time, which 
was 6:00 o’clock, and I would make myself available. 

As I said, the members of the chapel had priority 
on this substitute and if no one was off that night, 
sick, you know, or ill or anything, the chairman, he 
would ask the foreman who was acting foreman, 
rather, did they need any extras that night, you 
know. He would look around and if he had work 
there, he would say, ‘‘Hire a sub,’’ and the office 
would hire me as an office. 

Q. Iassume that there was a full crew there? 

A. Sir? 

Q. Assuming there was a full crew there and no- 
body was off sick, do you know whether or not you 
were entitled to go to work if the reproduction was 
not overboard? 

A. No, sir, that would be up to the chairman to find 
out from the foreman, if there was work available 
for the substitute. 


Southward further testified that he reported on March 1, 
for the night shift, was met by Foreman Kane who told 
him ‘‘We are not hiring’? He has not applied since. 

The Respondent has not hired or offered work to extras 
since March 1. 
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Conclusion 


Upon the entire record herein, considered as a whole 
the undersigned fails to understand on what theory an 
‘extra’? can be considered to have been an employee of 
the Respondent having any rights whatever beyond the 
single shift for which he was hired under the terms of the 
expired contract. The undersigned will therefore recom- 
mend that the cases of the extras be dismissed, namely: 
Clyde Southward (5-CA-1509), Kirby Loveless (5-CA- 
1516), Harry Annis (5-CA-1515), and Alden Stewart (5- 
CA-1514). 


George KE. Fisher—Roger W. Wheeler, Jr.— 
Julian T. Darden 


George E. Fisher (5-CA-1511) testified that he worked 
during the regular February 28, 1959, day shift. Before 
he was scheduled to report for the next day shift he 
received a telegram from the Respondent informing him 
that his job had been eliminated and that no work was 


available for him until further notice. 


On the same day (March 1) the Respondent sent a tele- 
gram to Roger W. Wheeler, Jr. (5-C.A-1508) and an iden- 
tically worded telegram to Julian T. Darden (5-CA-1512) : 
The telegram’ read: 


RWA004 RX PD—(Duplicate of Telephoned Telegram) 
AX 
Roger Wheeler Alexandria Vir—1 10:40 PME 


1606 Kenwood Ave (AX) Alexandria Vir— 
We are starting the use of new equipment at Sun 
Plant Monday March 2 stop This has led to the reclass- 
ification of certain composing room jobs and the elimi- 
nation of your job stop We regret there will be no 
work available for you March 2 and until further 
notice— 

Kane Foreman Sun— 


7G. C. Exhibit No. 12. 
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Neither Wheeler or Darden testified. The Respondent ad- 
mitted that the two men were ‘‘laid off’? March 1. 


(c) March 2, 1959 
Robert B. Bierly 


The Respondent employed two regular ‘‘situation 
holder’’ proof readers. 


Robert B. Bierly (5-CA-1520) testified that he had been 
a proof-reader for 30 years and employed as such by the 
Respondent since it began publication. The other regular 
proofreader, Lawrence H. Spilman, worked the night shift, 
Bierly, the day shift.* 


Bierly testified that he reported for work March 2, the 
first regular day shift after the expiration of the contract, 
and worked through the shift, however his desk had been 
moved into the ‘‘cditorial room.” That night after he had 
returned home he received the following telegram® from 
the Respondent: 


R AXA 445 PD— CJ Arlington Vir 2 824 PME: 
—Robert B Bierly, Dir If Possible 
(If unable phone AP 7-0865)— 
6411 Colesville Rd University Park Md— 
Due to the reclassification of certain composing room 
jobs and the elimination of your job we regret there 
will be no work available for you March 3 and until 
further notice— 
Kane, Foreman, Sun— 


Editor Stern testified after March 1 proofreading was 
transferred to the editorial department and the actual 
proofreading split up among various editorial department 
employees. 


*Spilman continued as a proofrcader until March 9. His case is discussed 
at a later point herein. 


°G. C. Exhibit No. 18. 
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The undersigned is persuaded by the entire record con- 
sidered as a whole that although the actual proofreading 
was shifted both as to physical location and to individuals 
not classified as proofreaders, and that the proofreading 
of advertising material prepared on the photon machine is 
made by employees in that department, proofreading as 
such is still performed, the work or rather the proofread- 
ing job was not abolished, it was merely transferred to a 
department beyond the jurisdictional claims of the Union 
as a pretext. 

The undersigned therefore finds that the reasons ad- 
vaneed by the Respondent for the discharge of Robert B. 
Bierly as the day shift proofreader are not the real reasons 
therefor. 

Robert R. Schrimsher—John K. Mall— 
Preston D. Davis 


Robert R. Schrimsher (5-CA-1513) testified that after the 
Respondent’s regular night shift employees were permitted 


to go to work, as hereinbefore described, he worked through 
the shift; that on March 2 ‘‘at possibly 3:00 or 4:00 0’clock”’ 
in the afternoon he received a telegram from the Respond- 
ent informing him that his job had been “eliminated and 
that ‘there will be no more work available for you’’; that 
as chapel chairman he was notified by the others on the 
shift who had received similar notification. 


John K. Mall (5-C.A-1523) testified that a telegram, 
similar to the one received by Schrimsher, was sent to him 
March 2, but that he did not learn of it as he had moved 
from the address the day before; that he reported for 
work at 6 p.m., March 2, and that: 

I went in and just stood around for a minute, and Mr. 
Kane came over and asked me if my name was Mall, 
and said due to installation of new equipment they 
wouldn’t be needing my services any more. 


There is no dispute that on March 2, the Respondent also 
sent a telegram to Preston L, Davis (5-CA-1515) telling 
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him there would be no work available for him ‘‘March 3 
and until further notice,’’ because his job had been elimi- 
nated. 


Davis did not testify. 
(d) March 3, 1959 
The Discharge of Phillip F. Figgins 


Phillip F. Figgins (5-CA-1522) employed by the Re- 
spond as a linotype operator until discharged March 3, 
1959, testified that he came in to work March 1, with the 
other Union member employees as herein described; he 
corroborated the testimony as to the appearance of the 
plant and the work being performed at the time the Union 
member employees entered March 1. Figgins testified he 
worked the regular night shifts March 1, 2, and 3; that at 
the beginning of the March 3 night shift, Foreman Kane 
told him to stay at the mixer, but, according to Figgins as 
no work was laid out ‘‘I just sat there.’’ Figgins further 
testified: 


So Kane came in, later on, told me to go over to No. 
2 machine and make some corrections. 

Q. Did you do so? 

A. So I went over there and then when I got over 
there he followed me over and he said ‘‘Figgins, don’t 
make me fire you.’’ I said ‘‘ What is wrong?’ He said 
“‘T don’t like your attitude.’’ 

So then he went on telling me how sorry he was how 
things turned out; if he had known it was going to 
be this way and that way, he wouldn’t have went along 
with the company and everything, and I told him I 
didn’t want to hear all of it, ‘‘Get away.”’ 


According to Figgins ‘‘after 11” 


. .. ] was on No. 2 machine and he came over and told 

me, he said, ‘‘Figgins; I think you want me to fire 
ou.”” 

I told him to do whatever he thought he had to. So 

he said, ‘‘All right, this is your last night.”’ 


27 


I told him ‘‘ All right. I will be here tomorrower to 
get my money.”’ 


Figgins testified that when he called for his pay on March 4, 
he asked Kane the reason for his discharge and was told 
‘“‘Neglect that is as good as any.”’ 


In support of its contention that union animus did not 
motivate Figgins’ discharge the Respondent argues that 
after Figgins’ discharge he was promptly replaced by 
James Stewart, one of the Union’s members discharged 
from his job as a day shift linotype operator by telegram 
on March 2, 


Stewart testified that he reported for work on March 2, 
the first shift on which he was due after the contract’s ex- 
piration; that he worked as usual; that during the after- 
noon, of March 2, he asked Editor Stern “if he was going 
to send me a telegram’’; that Stern ‘‘indicated, ‘No’.’’ 


Stewart further testified that at midnight of March 2 he 
received a telegram from the Respondent” telling him 
there would be no work available for him after March 3, 
1959; that at 4 p.m. March 3 he received a telephone call 
from Kane, in which Kane told him he was ‘‘short handed”’ 
and asked ‘‘if he would come back’? to work on the night 
shift; that he returned to work on the night shift of March 
3 and worked until the strike. 


Inasmuch as Figgins was told he would be discharged 
after 11 p.m. of March 3, at which time Stewart was al- 
ready at work on the shift, having been recalled by Kane 
to this shift at 4 p.m. the undersigned fails to grasp the 
idea that Steward was Figgins’ replacement. 


Stewart testified he had ‘‘no idea’’ that he was Figgins’ 
replacement. In oral argument the Respondent stated: 


Mr. Steward,—and I commend him for his honesty, 
and I believe his testimony is absolutely accurate— 


0G. C. Exhibit No. 17. 
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testified that he did not know of his own knowledge 
that he was called back to replace Figgins because 
Figgins had been fired. He said, ‘‘No,’’ he didn’t know 
that. And I take it that he is absolutely candid in 
saying this, and I believe him when he said it. 


The undersigned wholeheartedly joins in the Respond- 
ent’s description of Stewart as a witness. 


Kane did not testify as to Figgins’ discharge. Figgins’ 
testimony being wholly uncontradicted is eredited by the 
undersigned and as the Respondent’s contention is unsup- 
ported the undersigned docs not accept it as the real reason 
for Figgins’ discharge and finds, that the reason advanced 
by the Respondent therefore is a mere pretext. 

On March 3, 1959, the Respondent posted the following 
notice.” 


6.00 P.M. 
March 8, 1959. 


To Att Sun Compostnc Room PERSONNEL 


As of last Sunday, March 1, the SUN put into opera- 
tion some modern production equipment. This neces- 
sitated the reclassification of certain jobs in the pro- 
duction department. As a result, we were regretfully 
compelled to lay off certain composing room employees. 

Woe want you to know that this production readjust- 
ment has now heen completed and that no more lay- 
offs are presently contemplated. 

The Publisher 


According to Editor Stern: 


The purpose of that notice was to allay what we 
thought might have been apprehensions on the part of 
the men then working in our composing room that their 
lay-offs were imminent. There had been a few lay- 
offs. And we wanted to assure them that no other lay- 
offs were imminent. 


1G, C. Exhibit No. 19. 
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On March 4 (the day following the posting of this notice) 
the Respondent, represented by Editor Stern, Publisher 
Fritchey and Foreman Kane met with all the ‘‘reserves’’ 
in a motel where some of them were quartered by the Re- 
spondent. 


Editor Stern testified: 


Q. (By Mr. Sachs) Would you tell the Examiner the 
purpose of that meeting? 

A. The purpose of the meeting was to explain the 
then existing situation to the reserve stand-by people 
and to ask them to remain on in a reserve or stand-by 
basis. 

Q. Did you have fear that they possibly might leave 
the community at that time? 

A. Well, I wanted to be sure that they didn’t. 


Foreman Kane testified that he arranged the meeting at 
the request of ‘‘one of the management”; that he attended 
the meeting but could recall nothing about it except that its 
purpose was: 

. .. to tell them not to leave town, that they were 
getting paid for their time here. 


The undersigned believes he ean understand Kane’s in- 
ability to recall the details of this meeting for the reason 
that the undersigned fully recalls Kane’s testimony that he 
had been a union member for 20 years, that he discussed the 
Respondent’s plan to change its operations in such a man- 
ner which he felt would cause the Union’s members to re- 
fuse to work under the contemplated changed conditions, 
that he had ‘‘cast his lot’? with the forthcoming nonunion 
conditions, that he made a trip recruiting replacements 
for his fellow members who were at work in the Respond- 
ent’s composing room, entirely oblivious to the fact that 
they were soon to he replaced. It is understandable that 
Kane who had so elected to be an instrument in the dis- 
placement of his, fellow unionists might find that his mind 
rejected certain unpleasantness, therefore the undersigned 
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eredits Kane’s testimony to the effect that he recalled little 
of the March 4 mecting between the Respondent and its 
nonworking paid “reserves.’’ 


(a) March 9, 1959 


Lawrence H. Spilman 


Lawrence H. Spilman (5-CA-1525) hereinbefore men- 
tioned as the proofreader regularly employed on the night 
shift prior to March 1, 1959, testified without contradiction 
that there was more proofreading work on the night shift 
“‘then one man could handle ordinarily.’’ He further testi- 
fied: 


Q. (By Mr. Sachs) Mr. Spilman, were you the only 
one doing proofreading on the night shift? 

A. No, I had a substitute or an extra—as a matter 
of fact, we had two who came in, took up four nights 
a week, one took two nights and the other was working 
two nights. 


Spilman further testified. 
Q. Were there any occasions when there were no 
extra or substitutes who did proof reading work? 
A. Yes, one night a week. As a rule we didn’t have 
any, unless somebody just happened to walk in. On 
those nights they would have to assign someone from 
the shop to help out. 


According to Spilman’s undenied testimony, the first shift 
on which he was due to report was Monday night, March 
2; that he did report as usual and was assigned his usual 
proofreading work, but did his work at a desk in the ‘front 
office’? together with another man whom he did not know 
who also read proof; that about 40 minutes before the 
shift ended on Wednesday night March 2, Foreman Kane 
handed Spilman a letter, remarking as he did so, ‘‘I sup- 
pose you wondered when you were going to get this.’ The 
letter 7* read: 


™@G. C, Exhibit No, 21. 
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March 9, 1959 
Mr. Lawrence Spilman 
Fairfax Station 
Virginia 
Dear Mr. Spilman: 


As you know, the proofreading job on the day side 
has been taken over by the editorial department. Be- 
ginning Tuesday night, March 10, 1959, the night proof- 
reading will also be done by the editorial department. 
Consequently, I regret that beginning March 10, there 
will be no work available for you for the time being. 


R. C. Kane 
Foreman 
The Respondent contends inter alia that: 


The complainant [Spilman] was discharged because 
he was a proofreader and job of proofreader was 
eliminated for economic reasons. 


ConcLusions 


As in the case of proofreader Bicrly the undersigned is 
convinced that Spilman’s proofreading job was not ‘elimi- 
nated for economic reasons” but merely transferred beyond 
the claimed jurisdiction of the Union, and is therefore a 
spurious contention and he is further convineed that Spil- 
man was not discharged for reasons assigned by the Re- 
spondent. 


Richard D, Lewis—Lowell B. Whitaker 
James R. Tyler, Jr—Richard Craver 


Richard D. Lewis (5-CA-1527), Lowell B. Whitaker (5- 
CA-1528), James Tyler, Jr. (5-CA-1529) and Richard 
Craver (5 CA-1521), did not testify however Foreman 
Kane admitted that he handed the following similar let- 
ters* to each of them before the close of their shift on 
March 9: 


¥G. C. Exhibit No. 20. 
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As you know, we are gradually modifying our opera- 
tion to make the best use of the new equipment that 
has been installed. This, of course, means the reclassi- 
fication of certain jobs and the elimination of others. 
T regret to inform you that beginning Tuesday, March 
10, 1959, there will be no work available for you for 
the time being. 

R. C. Kane 

Foreman 


Likewise on March 9, the Respondent posted a notice ™* 
resetting the hours for both shifts. effective for the night 
shift of March 10, and the day shift March 11. Those to 
be employed on the day shift were named. 


Foreman Kane testified that the notice was posted Mon- 
day night March 9; had been discussed by management on 
Saturday, March 7, at which time it was decided to appoint 
one of the ‘‘reserves,’’ then quartered in a motel by the 
Respondent, to be the night shift foreman. 


(f) March 10, 1959 
The Discharge of Richard L. Voelker 


Richard L. Voelker (5-CA-1526) testified that he was 
employed as a linotype operator in the Respondent’s plant, 
working on the day shift; that he remained at work until 
and ineluding March 10; that about 1 p.m. of that day 
Foreman Kane handed him a letter” addressed to him 
(Voelker) which started in substance that because of the 
new equipment there would be no work available for 
Voelker beginning Wednesday, March 11, 1959. 


ConcLUsION 


The conduct of the Respondent in secking, hiring, main- 
taining and paying wages to nonunion individual crafts- 
men, not to work but only to act as ‘‘reserves’’ and be the 


4G, C. Exhibit No. 2. 
*G. C. Exhibit No. 22. 
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eventual replacements of its Union member employees who 
at the time were represented by the Union with which the 
Respondent was engaged in negotiation for the renewal 
of an expiring collective bargaining contract; some of the 
“Sreserves’? being hired to operate new type machinery 
which the Respondent acquired while negotiating with the 
Union and had kept in a warehouse without so informing 
the Union until its contract had expired, then breaking off 
the negotiations at the very moment the contract expired 
on midnight of February 28, 1959, and then had this new 
equipment immediately installed in its plant, not only with- 
out any notice to the Union, but without any notice to its 
Union member employees or giving them the opportunity 
to acquire the jobs of operating the new machinery, clearly 
shows, together with all the evidence considered as a whole, 
that the Respondent had no intention of renewing its con- 
tract with the Union or entering another under conditions 
acceptable to the Union and also shows equally just as 
clearly that the Respondent, together with the Union con- 
tract, intended to.rid itself of its Union member employees. 


The ‘‘no contract—no work’? slogan so dear to a labor 
union was here to be applied by the employer. 


Although the contract between the Respondent and the 
Union as well as the negotiations surrounding it are not 
properly within the purview of this report; as ‘‘back- 
ground”? the contract negotiations are germane to the 
issues, 


It is clear that the Respondent intended to rid itself of 
its Union member employees at the earliest opportunity, 
else why was the first shift which reported after the ex- 
piration date of the contract met by armed guards and a 
crew of “strangers’’? working in their places. True the 
regular employees were finally permitted to work the shift, 
thus saving the Respondent from having engaged in a lock- 
out of employees who were clearly entitled to all the rights 
of employees represented by a union of their choice. Surely 


34 


the Respondent must have known (in fact the testimony 
of Publisher Fritchey and Editor Stern shows) that the 
Respondent was obsessed by the idea that the Union would 
strike its plant rather than permit its members to work 
under the new conditions contemplated by the Respondent; 
the Respondent also knew the Union’s rules governing the 
calling of strikes and knew that its Union member em- 
ployes were bound by Union rules. A strike, as admitted by 
the Respondent, could be very detrimental to its operation 
and it is fair to infer that the Respondent thought that its 
sure defense against a strike lay in riding itself of its 
Union member employees and replacing them with non- 
union ‘‘reserves’’ before a strike could be called. 


In the opinion of the undersigned the record as a whole 
is not amenable to any other interpretation; therefore the 
undersigned finds on the entire record that George E. 
Fisher (5-CA-1511), Roger W. Wheeler, Jr. (5-CA-1508), 
Julian T. Darden (5-CA-1512), Robert B. Bierly (5-CA- 
1520), Robert LL. Schrimsher (5-CA-1513), John K. Mall 
(5-CA-1523), Preston L. Davis (5-CA-1515), Phillip F. 
Figgins (5-CA-1522), Lawrenee H. Spilman (5-CA-1525), 
Richard D. Lewis (5-CA-1527), Lowell B. Whitaker (5- 
CA-1528), James Tyler, Jr. (5-CA-1529), Richard Craver 
(5-CA-1521) and Richard L. Voelker (5-CA-1526) were 
each discriminatorily discharged in violation of the Act, 
by the Respondent, on the dates as herein before set out, 
because of their membership in and activities on behalf of 
the Union. 


g) March 11-12, 1959 
Tre STRIKE 


Exclusive of ‘‘extras,’’ found herein not to have been 
employees of the Respondent on February 28 and also 
exclusive of supervisors the Respondent’s composing de- 
partment (including proofreaders) on February 28, con- 
sisted of 30 individuals divided into 2 shifts. Twenty-eight 


of the thirty employees are the Charging Parties, two 
others having voluntarily quit after March 1. All 30, the 
entire composing room rank and file, were Union members. 


After Voelker’s discharge on March 10, only 10 Union 
members were working in the plant. These 10 employees 
by the posted notice of March 9,” were not only named but 
assigned to a single day shift beginning March 11, and 
were ordered to report at unaccustomed times. 


The 10 employees: 


James D. Raines 5- 
Lawrence C. Douglas 5- 
John J. Sprinkle 5- 
Miss Verna FE. Dore 5- 
Roscoe 8S. Herrick 5- 
Aubrey R. Stream 5- 
Donald W. Tucker 5- 
Chester E. Zenger 5- A. 1537 
Carroll M. Cyr 5-CA-1538 
5-CA-1545 


James Stewart 


met at the Union’s hall on March 10. Their mutually cor- 
roborative testimony (however Zenger, Sprinkle and 
Douglas did not testify) discloses that all of the 28 em- 
ployees, filing charges in this matter, were present; that the 
meeting meticulously observed the Union’s rules with re- 
spect to the calling of a strike; that they notified their 
International Union, obtained permission to ‘‘go out’? and 
only then put up a picket line. 


Robert Schrimsher, not 1 of the 10 still employed on 
March 10, testified that he attended the mecting in the 
Union’s hall and further: 


Well, they said they didn’t want to go back to work 
due to the fact that they had told them in a notice 
posted early in the week, or the previous week possibly, 
that there would be no more layoffs. Then they had 


2G. C, Exhibit No. 23, 
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turned around and laid off five more men. And they 
had changed their starting hours to 4:00 o’clock in the 
morning and had put a man who was very well known 
in as foreman. They just didn’t want to go back in 
under those ccnditions. 


Carroll M. Cyr, who was 1 of the 10 working on March 10, 
testified with respect to the mecting and strike vote: 


Well, we all met up there at three o’clock in the office 
of the union. And there was a general discussion of 
everything that had taken place in the Sun since the 
expiration of the contract. 


* * * * * ° ° e e 


We finally decided to cheek to see whether it was 
appropriate to make a move to go on strike. Several 
of our people—and T don’t recall exactly who—left the 
room to get some legal advice, or to get some informa- 
tion from somewhere. And they returned. 


It was a very unanimous thing that we were in favor 
of going out. 

Trial Examiner: All right. 

The Witness: As TI recall, I believe they had to wire 
the international and get their okay on it or something. 
But, before we left that night, we realized that we 
were out on strike. 


As herein found the complaint alleges in effect that the 
Respondent sought to provoke a strike by its Union mem- 
ber employees and that: 


Respondent's further intention in the event that it suc- 
eessfuly provoked a strike was to replace all its em- 
ployees who were members of the Union because of 
their membership in and adherence to the Union. 


The undersigned is not persuaded hy the evidence that he 
may infer that the Respondent improved on the lessons 


37 


Macchiavelli taught his Prince and therefore rejects the 
contention that the strike was deliberately provoked, how- 
ever the undersigned is convinced that the strike was ‘‘an 
unfair labor practice strike.’’ It was voted by all the Re- 
spondent’s Union inember, employees; it was authorized by 
the International Union; all the Union’s rules with respect 
to the calling of strikes were observed: clearly it was not 
just a ‘‘walkout’’ by 10 employees acting ‘‘on their own.” 
The International authorized the strike, not for trivial 
grievances but because the conduct found herein to consti- 
tute unfair labor practices by the Respondent. 


The argument was advanced by the Respondent that the 
conduct of ‘the last ten’? in remaining at work, under a 
nonunion foreman, and in not vigorously protesting at once 
when their fellow union members were ‘aid off’? clearly 
shows the contention that the strike was caused by the 
Respondent’s unfair labor practices to he mere “window 
droessing.’”? The undersigned views the 11-day ‘‘waiting 
period’? as a delayed action fuse. Such delayed action is 
not at all uncommon in the record of American conflict, for 
example, school boys are taught that one of the ‘‘proximate 
causes’? of our Revolutionary War was the Boston Mas- 
saere. The Boston Massacre oceurred March 5, 1770; the 
first armed conflict which opened the War for Independence 
was at Concord and Lexington where the ‘‘shot heard 
around the world’? was fired at ‘‘the rude bridge that 
spaned the flood’’ on April 19, 1775. 


Likewise the sinking of the Lusitania is given as our 
breaking point with the Kaiser in the First World War. 
The Lusitania was sunk May 7, 1915. We entered World 
War I on April 6, 1917. 


ConcLusion 


On all the evidence considered as a whole the undersigned 
finds that on March 11, 1959, the Respondent’s employees: 
James Stewart, James D. Raines, Roscoe 8. Herrick, Ches- 
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ter E. Zenger, Verna E. Dore, Donald W. Tucker, Aubrey 
R. Stream, John J. Sprinkle, Lawrence C. Douglas, and 
Carroll M. Cyr struck the Respondent’s plant, and were 
joined in the strike by the employees of the Respondent who 
had been unlawfully discharged between March 1, 1959, and 
March 10, 1959, inclusive, as hereinbefore found. The strike 
was still in progress at the time of the hearing. The under- 
signed further finds that the above-mentioned strike was 
caused by the Respondent’s unfair labor practices. 


Carroll M. Cyr 


As to Carroll M. Cyr, one of the above-mentioned strikers, 
the Respondent contends that Cyr “is a supervisor within 
the meaning of the Act.” 


Cyr testified without any contradiction and eredibly that 
in mid-1957 he was made assistant foreman on the day 
shift; that as assistant foreman he neither possessed nor 
exercised the authority to hire or fire and did the usual 
work of a ‘floor man”’ on the shift; that when Kane was 
made ‘‘assistant business manager,’’ before leaving on his 
“recruiting trip” he asked Cyr to take the job of foreman 
“on a trial basis’?; that on Kane’s return he told Cyr the 
real purpose of the trip, spoke of the possibility of Cyr’s 
obtaining a contract with the Respondent as a nonunion 


Ss 


foreman and stated that “all union men would be out.” 


Cyr continued to work after March 1, was told by Kane 
he was still assistant foreman and on March 5 asked to be 
relieved of his job as assistant foreman. 


Editor Fritchey testified that after Cyr’s request to be 
relieved: 
Q. (By Mr. Sundlun) What did you with regard to 
Mr. Cerr? (sic) [Cyr] 
A. We did everything we could. I talked with him. 


, partners talked with him. We went into it at the 
greatest length. We offered him permanent employ- 
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ment without regard to cireumstances, without regard 
to whether a strike developed later. He felt he could 
not do it. 

Trial Examiner Plost: Mr. Cerr (sic) [Cyr] was at 
the time day foreman? 

The Witness: Te was Assistant Foreman, yes, sir. 
We thought well of him. He had always worked with 
us contentedly, and we wanted him to continue. He 
felt for union reasons and others which we enumerated 
that he could not do this—they were particularly union 
reasons. We discussed this over a period of two or 
three days, and at the conclusion of this when he felt 
he simply could not, I believe I asked him for recom- 
mendations—whether he knew anyone else. 

His statements was he felt sure all the other men 
would feel the same way. At that point, we had to 
make other arrangements. 


The ‘‘other arrangements’? are fully disclosed by the 
notice posted March 9" which lists Cyr as a ‘‘rank and 
file’? employee. 


The undersigned finds no merit in the Respondent’s con- 
tention that Cyr was a foreman not proteeted by the Act. 


(h) The Respondent’s telegrams to the strikers 


On March 11, 1959, the Respondent sent the following 
telegram to Preston Davis (5-CA-1515), George Fisher (5- 
CA-1511) and Roger W. Wheeler, Jr. (5-CA-1508) : 


Work now available for you at Northern Virginia Sun. 
Please phone me between 9 a.m. and noon Thursday, 
March 12. 


Signed Kane.* 


7G, C, Exhibit No, 23. 
Respondent ’s Exhibit No. 3. 
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Similar telegrams were sent on the following day to 
Julian T. Darden (5-CA-4512), Clyde E. Southward (5-CA- 
1509), and Robert R. Schrimsher (5-CA-1513). 


Schrimsher testified that at the time he received the tele- 
gram he was the picket captain on the picket line already 
established at the Respondent’s plant; that he did not 
answer the telegram or go to work because: 


I would have to go back to the text of the first tele- 
gram which said my job had been eliminated. I didn’t 
think it was a bona fide offer of re-employment, be- 
cause my job had not been eliminated. 


Publisher Fritchey testified regarding its ‘‘hot metal’? 
force, that after March 11, 1959, ‘‘immediately after the 
walkout” 


... they were inexperienced. My rough recollection 
is we had seven journeymen and four apprentices. 
We were missing, I know, at least three experienced 
journeymen. 


Thereafter the telegrams above referred to were sent and 
again beginning on March 21, and ending April 1, telegrams 
in groups of three were sent to all the employees (except 
the proofreaders) they read: * 


You are requested to return to your job at the North- 
ern Virginia Sun by reporting to work at 9 a.m. on 
March 24, 1959. You will be employed upon the same 
terms and conditions and with the same rights and 
privileges which you had after the termination of the 
collective bargaining agreement at 1 a.m. March 1, 
1959 and immediately prior to your layoff. If you 
desire to return to work, please notify Mr. Stern or 
Mr. Sagalyn by telephone JA 4-3000 no later than 4 
p.m. March 23, 1959. 


* Respondent 1-7-10-27. 
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Fritchey further testified: 


Trial Examiner Plost: And those three men, as I 
understand the former testimony, did not come back 
to work? 

The Witness: That is correct. 

Trial Examiner Plost: And after you learned that 
these three original recipients of your telegrams 
weren’t coming back, you sent out three more? 

The Witness: That is right. We continued to make 
efforts for several more days. 


I think we sent them out in the next few days to all 
that had been laid off. 


On March 25, Union President Taub telegraphed the 
Respondent asking if the telegrams sent to the diserimi- 
natees were intended to be an offer of reinstatement to all 
the group. 


Taub received no reply. 


ConcLusion 


The undersigned finds, on the entire record herein, that 
the telegrams above referred to, as sent by the Respond- 
ent, had no effect on the status of the employees herein 
found to have been discharged, to wit: Darden, Wheeler, 
Jr., Fisher, Mall, Davis, Schrimsher, Figgins, Craver, 
Tyler, Whitaker, and Lewis for the reason (as very early 
established in Board Law) that the offer was not made to 
all of the discharged employees.” It is clear that the offer 
was in reality limited to at most three of these employees. 


As to James Stewart, James D. Raines, Roscoe S. Her- 
rick, Chester E. Zenger, Verna EK. Dore, Donald W. Tucker, 
Aubrey R. Stream, John J. Sprinkle, Lawrence C. Doug- 
las and Carroll M. Cyr, who have been found herein to be 


® National Motor Rebuilding Corporation, 19 NLRB 503. 
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engaged in an unfair labor practice strike, the same rule 
will apply, the Respondent’s offer must have included all 
else the Respondent was engaging in an unfair practice. 
As stated by the Board in Porto Rico Contamer Corpora- 
tion* citing its former decisicn in Good Coal Co. 


We have heretofore held that ‘‘an offer of reinstate- 
ment to some of a number of employees who have been 
discriminated against as a result of concerted activity 
... together with a clear manifestation that the other 
employees who have been so discriminated against will 
not be allowed to return to work, does not constitute 
any real offer of reinstatement within the purview 
of the Act.”’ 


OBITER 


The undersigned has received very extensive briefs from 
all the parties but has been unable to fully agree with any 
of them yet it will be observed that he has not found it 
necessary to cite a plethora of authority to sustain his 


findings herein for the reason that in his considered opinion 
when viewed in their entirety the facts disclosed by the 
record show a plain violation of the Act in a manner long 
since decided to constitute the most simple form of unfair 
labor practice. To cite authority therefore would merely 
be piling Ossa on Pelion. There is no real dispute as to 
the facts. The Respondent’s sole defense seems to be that 
fearing economic reverses it had the right to disregard any 
rights which the Act guaranteed to its employees by reason 
of their membership in the Union. True, in a time of 
technological change an enterprise must change with the 
times if it is to prosper but within the ambit of the Act the 
rights which it guarantees cannot be unilaterally pushed 
aside. 


The undersigned feels that he must commend all the 
parties for the well nigh amazing eandor and the regard 


™ 89 NLRB 1570. 
12 NLEB 130. 
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for each other displayed while testifying. After a year’s 
strike there was no sign of rancor or bitterness. All parties 
appeared eager to adhere strictly to their oaths to tell 
“(the whole truth.’”? The adversaries clearly understood 
each other’s positions. The temper of the parties was per- 
haps created by the attitude of their advocates who all 
“fought the good fight.”? The General Counsel—imper- 
sonally fulfilled completely his duty to protect the public 
interest, the Respondent’s attorneys and the attorney for 
the Charging Parties were true advocates for their respec- 
tive clients in the best tradition of the legal profession. 


FixaL Conclusions 


Upon the entire record and from his observation of the 
witnesses the undersigned finds that by the discharge of 
the following employees on or about the dates set after 
their name: 


Robert B. Bierly March 2, 1959 
John K. Mall March 2, 1959 
Julian T. Darden March 1, 1959 
Preston L. Davis March 2, 1959 
Roger W. Wheeler, Jr. March 1, 1959 
George K. Fisher March 1, 1959 
Robert R. Schrimsher March 2, 1959 
Phillip F. Figgins March 3, 1959 
Richard C, Craver March 9, 1959 
James R. Tyler, Jr. March 9, 1959 
Lowell B. Whitaker March 9, 1959 
Richard D. Lewis March 9, 1959 
Lawrence H. Spilman March 9, 1959 and 
Richard L. Voelker March 10, 1959 


the Respondent did discourage and is discouraging mem- 
bership in a labor organization by discrimination in regard 
to hire and tenure of employment and terms and conditions 
of employment, and by said acts and conduct, did engage 
in and is engaging in unfair labor practices within the 


44 


meaning of Section 8, subsection (a) (3), of the Act, and 
that by said acts and conduct did interfere with, restrain, 
and coerce and is interfering with, restraining, and 
coercing its employees in the exercise of the rights guar- 
anteed in Section 7 of the Act, and did thereby engage in 
and is thereby engaging in unfair labor practices within 
the meaning of Section 8, subsection (a)(1), of the Act. 


The undersigned further finds that on and after March 
11, 1959, 


CA-1530) 
CA-1531) 
CA-1532) 
CA-1533) 
CA-1534) 
CA-1535) 
-C:A-1536) 
5-CA-1537) 
CA-1538) 
5-CA-1545) 


James D. Raines ( 
Lawrence C. Douglas ( 
John J. Sprinkle ( 
Miss Verna E. Dore ( 
Roscoe S. Herrick ( 
( 
( 
( 
( 
( 


Aubrey R. Stream 
Donald W. Tucker 
Chester E. Zenger 
Carroll M. Cyr 
James Stewart 


5 
5 
5. 
5 
5 
5 
5 
5 
5 


engaged in an unfair labor practice strike, called by the 
Union because of the unfair labor practices of the Respond- 
ent and that the above-named employees of the Respondent 
are entitled to all the rights of strikers engaged in a strike 
caused by the unfair labor practices of their employer 
including the right of reinstatement on certain conditions. 


IV. Tur Errecr of THE Unratr Lasor Practices 
Upon CoMMERCE 


The Respondent’s activities, set forth in Section ITT, 
above, occurring in connection with the Respondent’s 
operations described in Section I, above, have a close, inti- 
mate and substantial relation to trade, traffic and commerce 
among the several States, and tend to lead to labor disputes 
burdening and obstructing commerce and the free flow of 
commerce. 


45 
V. Tue Remepy 


Having found that the Respondent has engaged in cer- 
tain unfair labor practices it will be recommended that it 
cease and desist therefrom and take certain affirmative 
action designed to effectuate the policies of the Act. 


In recommending a remedy the undersigned does not 
believe he should disregard the technological change which 
played such a large part in coloring the Respondent’s 
thinking regarding its contractual and statutory obliga- 
tions to its Union member employees. The undersigned 
must and does remember that the Respondent’s plant is 
not as it was on February 28, 1959, and in recommending 
a remedy which is not in any sense punitive but only re- 
establishes the stafus quo the undersigned will take due 
consideration of this fact, taking due notice that the jobs 
created by the technological change were not offered to 
the Charging Parties herein to whom the first offer, if not 
the jobs themselves, helonged. The undersigned is also 


fully aware that the Board will not order the Respondent 
to turn back the clock and scrap its new equipment in the 
search for the status quo.* 


Having found that the Respondent discriminated in 
regard to the hire and tenure of employment of Roger W. 
Wheeler, Jr., George E. Fisher, Julian T. Darden, Robert 
R. Schrimsher, Preston L. Davis, Robert Bell Bierly, Rich- 
ard C. Craver, Phillip F. Figgins, John K. Mall, Lawrence 
H. Spilman, Richard L. Voelker, Richard D. Lewis, Lowell 
B. Whitaker and James R. Tyler, Jr., because of their mem- 
bership in and activities on behalf of the Union, it will 
therefore be recommended that the Respondent offer them 
immediate and full reinstatement to their former or sub- 
stantially equivalent positions without prejudice to their 
seniority or other rights and privileges, and that they be 
made whole for any loss of pay they may have suffered 


Seo N.L.B.B. v. Transamerican Freight Lines, U. $.—7th Circuit No, 1270. 
45 LRRM 2864. 
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by reason of the discrimination against them, by payment 
to each of them a sum of money equal to that which each 
would normally have earned as wages from the date of the 
discrimination to the date of the Respondent’s offer of 
reinstatement, less their net earnings during such period.** 
The backpay shall be computed in the manner established 
by the Board,** and the Respondent shall make available 
to the Board its payroll and other records to facilitate 
the checking of amounts due. 


Having found that James D. Raines, Lawrence C. Doug- 
las, John J. Sprinkle, Verna E. Dore, Roscoe S. Herrick, 
Aubrey R. Stream, Donald W. Tucker, Chester E. Zenger, 
Carroll M. Cyr and James Stewart have engaged in and are 
engaging in a strike caused by the unfair labor practices of 
the Respondent, the strike being still current, the under- 
signed will recommend that upon request made by any of 
the above-named employees, the Respondent will offer 
such employees immediate reinstatement to their former 
or substantially equivalent positions, without prejudice to 
their seniority or other rights and privileges disinissing if 
necessary any replacements hired; those strikers for whom 
no employment is available because of the change in the 
Respondent’s operations shall he placed on a preferential 
hiring list for all jobs for which they are qualified with 
priority among them as heretofore applied in the conduct 
of the Respondent’s operations, and thereafter shall be 
offered reinstatement as jobs become available, except that, 
first before the said preferential list is established the 
strikers for whom no jobs are available, and all those here- 
tofore found herein discriminatorily discharged for whom 
no jobs are available shall be offered jobs in the ‘‘cold com- 
position’’ department and the “TTS”? department for which 
they are qualified or may be trained within the Respond- 
ent’s plant and at its expense within a reasonable time; 


% Crossett Lumber Company, 8 NLRB 440. 
=F. W, Woolworth Company, 90 NLRB 289. 
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present employees on said jobs hired since February 28, 
1959, to be discharged if necessary. The Respondent shall 
also make whole any striking employee applying for rein- 
statement, if said employee is not reinstated within 5 days 
after such application, and work is available as above indi- 
cated, for any loss of pay after said 5-day period. Cor- 
putations of backpay shall follow the customary Board 
rules. 


Upon the basis of the foregoing findings of fact and 
upon the entire record in the case, the undersigned makes 
the following: 


Concuusions oF Law 


1. George W. Ball, Phillip M. Stern, Arnold Sagalyn 
and Clayton Fritchey, herein jointly called Respondent, 
are, and have been at all times material herein, co-partners 
doing business under the trade name and style of Northern 
Virginia Sun Publishing Company are engaged in com- 
merce within the meaning of the Act. 


2. Columbia Typographical Union No. 101, International 
Typographical Union, AFL-CIO (herein called the Union), 
is a labor organization within the meaning of Section 2, 
subsection (5), of the Act. 


3. By discrimination in the hire and tenure of employ- 
ment of Roger W. Wheeler, Jr. (5-C.A-1508), George E. 
Fisher (5-CA-1511), Julian T. Darden (5-CA-1512), Robert 
R. Schrimsher (5-CA-1513), Preston lL. Collins (5-CA- 
1515), Robert B. Bierly (5-CA-1520), Richard C. Craver 
(5-CA-1521), Phillip F. Figgins (5-CA-1522), John K, Mall 
(5-CA-1523), Lawrence H. Spilman (5-C.A-1525), Richard 
I]. Voelker (5-CA-1526), Richard D. Lewis (5-CA-1527), 
Lowell B. Whitaker (5-CA-1528), and James A. Tyler, Jr. 
(5-CA-1529) the Respondent has engaged in and is engag- 
ing in unfair labor practices within the meaning of Section 


8(a)(3) of the Act. 
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4, By such discrimination the Respondent has engaged 
in and is engaging in unfair labor practices within the 
meaning of Section 8(a) (1) of the Act. 


5. The aforesaid unfair labor practices ure unfair labor 
practices affecting commerce within the meaning of Section 
2(6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and 
conclusions of law, and upon the entire record in the case, 
the undersigned recommends that the Respondent, its 
officers, agents, successors, and assigns, shall: 


1. Cease and desist from: 


(a) Discouraging membership in any labor organiza- 
tion of its employees by discriminating in regard to their 
hire or tenure of employment, or any term or condition 
of employment; 


(b) In any other manner interfering with, restraining 
or coercing its employees in the exercise of the right to 
self-organization, to form labor organizations, to join or 
assist any labor organization, to bargain collectively 
through representatives of their own choosing, and to 
engage in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection, 
and to refrain from any or all of such activities except to 
the extent that such right may be affected by an agreement 
requiring membership in a labor organization as a condi- 
tion of employment as authorized in Section 8(a)(3) of 
the Act. 


2. Take the following affirmative action which the under- 
signed finds will effectuate the policies of the Act: 


(a) Offer to Roger W. Wheeler, Jr., George E. Fisher, 
Julian T. Darden, Robert R. Schrimsher, Preston L. Davis, 
Robert B. Bierly, Richard C. Craver, Philip F. Figgins, 
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John K. Mall, Lawrence H. Spilman, Richard L. Voelker, 
Richard D. Lewis, Lowell B. Whitaker and James R. Tyler, 
Jr., immediate and full reinstatement to their former or 
substantially equivalent position without prejudice to their 
seniority or other rights or privileges and make them whole 
for any loss of pay they may have suffered as a result 
of their discriminatory discharge, in the manner set forth 
in the section of this Report entitled “The remedy”’. 


(b) Upon request, make available to the Board or its 
agents for examination and copying all payroll records 
social security payment records, timecards, personnel rec- 
ords and reports, and all other records necessary to deter- 
mine the amount of backpay due. 


(c) Upon application offer immediate and full reinstate- 
ment to their former or substantially equivalent positions 
to those employees who went on strike March 11, 1959, and 
thereafter, without prejudice to their seniority or other 
rights and privileges, dismissing if necessary all persons 
hired to replace them, set up a preferential list, offer said 
employees jobs in other departments and make said appli- 
eants whole for any loss of pay suffered by reason of the 
Respondent’s refusal, if any, to reinstate them, all as set 
forth in the section of this Report entitled ‘The remedy’’; 


(d) Post at its plant at Arlington, Virginia, copies of 
the notice attached hereto and marked ‘ Appendix.”’ Copies 
of said notice, to be furnished by the Regional Director 
for the Fifth Region of the Board, shall, after being duly 
signed by the Respondent’s authorized representative, be 
posted by the Respondent immediately upon receipt there- 
of and maintained by it for sixty (60) consecutive days 
thereafter in conspicuous places including all places where 
notices to employees are customarily posted. Reasonable 
steps shall be taken to insure that said notices are not 
altered, defaced or covered by any other material. 


It is further recommended that unless on or before 
twenty (20) days from the date of the receipt of this 
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Intermediate Report, the Respondent notifies said Regional 
Director in writing that it will comply with the foregoing 
recommendatons, the National Labor Relations Board 
issue an order requiring Respondent to take the action 
aforesaid. 

Dated at Washington, D. C., this day of May 1960. 


Lovis PLost 
Louis Plost 
Trial Examiner 


APPENDIX 
NOTICE TO ALL EMPLOYEES 


Pursuant to THE RECOMMENDATIONS OF A TriaL EXaM1NER 
of the National Labor Relations Board, and in order to 
effectuate the policies of the Labor Management Relations 


Act, we hereby notify our employees that: 


We Witt Not discourage membership in Couumsra 
TypocrapnicaL Union No. 101, INTERNATIONAL TypoGRAPHi- 
caL Untox, AFL-CIO, or in any other labor organization, 
by discharging or refusing to reinstate any employees, or 
in any other manner discriminating against employees in 
regard to their hire or tenure of employment or any term 
or condition of employment. 


We Witt Not interfere with, restrain, or coeree our em- 
ployees in the cexreise of their right to self-organization, 
to form, join, or assist the above-named or any other labor 
organization, to bargain collectively through representa- 
tives of their own choosing, and to engage in other con- 
certed activities for the purpose of collective bargaining or 
other mutual aid or protection, or to refrain from any or 
all such activities, except to the extent that such right may 
be affected by an agreement requiring membership in a 
labor organization as authorized in Section 8(a)(3) of the 
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Act, as modified by the Labor Management Reporting and 
Disclosure Act of 1959. 


We Wut make whole: 


Robert B. Bierly 
John K. Mall 

Julian T. Darden 
Preston L. Davis 
Roger W. Wheeler, Jr. 
George EK. Fisher 
Robert R. Schrimsher 
Richard C. Craver 
James R. Tyler, Jr. 
Lowell B. Whitaker 
Richard D. Lewis 
Lawrence H. Spilman 
Phillip F. Figgins 
Richard L. Voelker 


for any loss of pay each may have suffered by reason of the 
discrimination against him. 


We Wu. offer to cach of the above-named employees 
immediate and full reinstatement to his former or sub- 
stantially equivalent position, without prejudice to his 
seniority or other rights and privileges. 


We Wut, upon application, offer to our striking em- 
ployees named below immediate and full reinstatement to 
their former or substantially equivalent positions, without 
prejudice to their seniority or other rights and privileges, 
and make them whole for any loss of pay suffered as a re- 
sult of any refusal to reinstate them upon application, sub- 
ject to the Recommendations of the Trial Examiner as set 
forth in his Intermediate Report. The employees are: 


James Stewart 
James D. Raines 
Roscoe S. Herrick 
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Chester E. Zenger 
Verna E. Dore 
Donald W. Tucker 
Aubrey R. Stream 
John J. Sprinkle 
Lawrence C. Douglas 
Carroll M. Cyr 


Grorce W. Batt, Puitur M. Sters, 
ARNOLD SAGALYN AND Clayton F RITCHEY 
T/A Nortuern Vircinta Sun 
PusuisHinc Company 
(Employer) 


(Representative) (Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 5-CA-1508 et al. 


Georce W. Batt, Pumur M. Stern 
Arnotp SAGALYN AND Clayton FRItcHEY 
T/A Nortuern Vircrnia Sun 
PusiisHInc CoMPANY 

and 
Rocer W. WueEeE ER, JR. et al 


Decision and Order 


On May 19, 1960, Trial Examiner Louis Plost issued his 
Intermediate Report in the above-entitled proceeding, find- 
ing that the Respondents had engaged in and were engag- 
ing in certain unfair labor practices, and recommending 
that they cease and desist therefrom and take certain af- 
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firmative action, as sct forth in the copy of the Intermedi- 
ate Report attached hereto. Thereafter, the Respondents, 
the General Counsel and the Charging Parties filed excep- 
tions to the Intermediate Report and supporting briefs. 
The Respondents also filed a Request for Oral Argument, 
and a Motion for Leave to substitute Northern Virginia 
Sun Enterprise as the Party Respondent.’ 

Pursuant to the provisions of Section 3(b) of the Na- 
tional Labor Relations Act, the Board has delegated its 
powers in connection with this case to a three-member 
panel. 


The Board has reviewed the rulings of the Trial Exam- 
iner made at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the exeep- 
tions and briefs and the entire record in the case, and 
hereby adopts the findings, conclusions and recommenda- 
tions of the Trial Examiner with the following additions 
and modifications. 


We agree with the Trial Examiner that the Respondents 
violated Section 8(a)(1) and 8(a) (3) of the Act by the dis- 
charge, or lay off, of 14 of its employees on various dates 
in March 1959, as fully set forth in the Intermediate Re- 
port. We also agree with the Trial Examiner that a sub- 


Respondents’ Request for Oral Argument is denied, us the record and 
briefs adequately present the issues and the positions of the parties. Respond- 
ents’ motion to substitute a new party as Respondent is ruled upon infra. 


2In finding discriminatory motivation, we do not rely, as did the Trial 
Examiner in part, on the fact that the Respondents broke off negotiations on 
February 28, 1959, the day the contract expired, in view of the proviso to 
Section 4(b) of the parties’ contract. This proviso permitted cither party to 
break off negotiations after February 28. In addition, the Trial Examiner 
excluded evidence in support of Respondents’ contentions that the parties had 
bargained to impasse on several subjects by February 28. Similarly, in view 
of the Trial Examiner's exclusion of evidence offered by Respondents concern- 
ing the negotiations, we make no finding concerning whether, or when, the 
actual installation of the equipment was revenled to the Union during the 
negotiations. It is, in any event, clear that Respondents had formally ordered 
the new equipment and engaged 11 permanent and six ‘‘reserve’’ replacements 
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sequent strike engaged in by the 10 remaining employees, 
who were union members, is an unfair labor practice strike 
directly caused by the discriminatory discharges. We shall 
therefore adopt these findings and issue an appropriate 


Order. 


We also agree with the Trial Examiner that the Respond- 
ents were not proven to have engaged in additional, inde- 
pendent violations of Section 8(a)(1) and (3) by deliber- 
ately provoking the strike through the above-found dis- 
charges and other conduct; by the posting of the March 10 
notice changing work schedules, and appointing a non- 
union foreman; or by the alleged discharge or refusal to 
hire four so-called ‘‘extra’’ employees. We find no viola- 
tion with respect to the four ‘‘extras’’ named in the com- 
plaint because there were several non-discriminatory rea- 
sons for the Respondent not continuing to employ ‘‘extras”’, 
and we find no evidence of a discriminatory motive. Re- 
spondent had employed ‘‘extras”’ from night to night, upon 
application, not because of a need for ‘‘extras”’, but in con- 
formity with the bogus work provisions of the contract, 
which required the employment of ‘‘extras’’ who applied 
for work, so long as there existed unperformed bogus work. 
After discontinuing the use of ‘‘extras’’, the Rspondent 
made no replacement of any kind for ‘‘extras’’, and three 
of the four ‘‘extras”’ alleged to have been discriminatorily 
refused employment never appeared or applied for employ- 
ment after the contract expired. We shall adopt the Trial 
Examiner’s recommendations to dismiss the allegations of 
the complaint dealing with these matters.’ 


for its employees, while actually concealing these steps, and without notifying 
its employees, or their representative, of the employees’ imminent replacement 
by nonunion personnel, These facts, and the other factors relied upon by 
the Trial Examiner, amply support the finding of Respondents’ discriminatory 
motivation for the subsequent lay offs and discharges. 


*Tho Trial Examiner did not make a specific finding regarding the posting 
of the March 10 notice, and the appointment of a nonunion foreman. We have 
considered the exceptions of the General Counsel and the Charging Parties to 
the failure to make findings on these matters, and find the exceptions without 
merit, 


its 
oe 


Tue Remepy 


We find merit in certain of Respondents’ exceptions re- 
garding the remedy recommended by the Trial Examiner. 


A. Respondents except to the Trial Examiner’s ruling 
that the refusal by 11 of the discriminatees of offers of re- 
employment with Respondents had no effect on the dis- 
eriminatees’ continued entitlement to reinstatement or back 
pay. The offers were made by Respondents and refused by 
the discriminatees in the following circumstances. By 
March 10, 1959, the Respondents had laid off, or discharged, 
the 14 discriminatees. The 10 remaining Union members 
who had been retained struck on March 11. This left Re- 
spondents with insufficient manpower to continue publica- 
tion of its newspaper. After making some arrangements 
to compensate for the loss of the strikers’ services, Re- 
spondents still found themselves in need of at least three 
additional experienced personnel. Beginning March 21, 
1959, Respondents therefore sent separate telegrams to 
three of the laid off discriminatees, asking each to return 
to his job. Each of these three employees replied, by tele- 
gram, stating that he declined to return unless Respondents 
would reinstate all persons who had been on the payroll on 
March 1. This included, among others, all of the other dis- 
criminatees. After receiving this answer from the first 
three discriminatees to whom offers were made, the Re- 
spondents sent similar individual telegraphi¢ requests, in 
groups of three, to cach of the discriminatees exeepting 
Bierly, Spilman, and Figgins.‘ From each discriminatee 
the Respondents reecived the same answer—a refusal to 
return to his, or her, job unless Respondents also reinstated 
everyone laid off, discharged, or on strike. 


The Trial Examiner found that the above described 
offers had no effect on the status of any of the diserimina- 
tees, because the offers were not made to all of the dis- 


‘The text of the telegrams, which were identical except for the reporting 
dates, specified, appear in the Intermediate Report in Section (h). 
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charged employees, and were in reality limited to three of 
the discriminatees. We disagree. We find, contrary to the 
Trial Examiner, that the eleven discriminatees who re- 
jected Respondents’ offers of ceemployment to their former 
or equivalent jobs thereby became strikers who were with- 
holding their services in an attempt to compel Rspondents 
to comply with their demands." As the Board said in Vol- 
ney Felt Mills,’ an employee who refuses reinstatement un- 
less a respondent reinstates discriminatees, is in no hetter 
position than an employee who goes on strike because of 
his employer’s unfair labor practices. To the extent that 
the demands of the discriminatees herein included rein- 
statement of the ‘‘extras’’, their rejection of Respondents’ 
offers were based on economic demands, which would alone 
be sufficient to disqualify the discriminatees for the receipt 
of back pay thereafter.’ As their demands also related to 
Respondents’ unfair labor practices, we find that they be- 
came (from the point of refusal onward) unfair labor 
practice strikers, who are entitled to reinstatement, upon 
application. However, as strikers, they are not entitled to 
back pay. Moreover, we would so find even if the discrimi- 
natees had limited their conditions for accepting Respond- 
ents ’offers solely to unfair labor practices. This would not 
have changed the fact that they became strikers, who are 
not, as such, entitled to back pay. The Act forbids an em- 
ployer to discriminate to encourage or discourage union 
membership, but it does not require an employer to reim- 
burse employees who choose voluntarily to be absent from 


®Volney Felt Mills, Inc., 70 NLRB 908, 909, enforced 162 F, 2d 204 (C.A. 
2); Olin Industries, Inc., 86 NLRB 203, 206, enforeed 191 F, 2d 613 (C.A. 5)5 
cert. den. 343 U.S. 919; Pacific Moulded Products, 76 NLRB 1140; Englewood 
Lumber Co., 130 NLRB No. 48. Sce also Stafford Operating Company, 96 
NLRB 1217, 1220, 1221, set aside on other grounds, 206 F. 2d 19 (C.A. 7). 


* Supra, footnote 5. 


™There is also evidence that the demands of the discriminatees included 
reinstatement of one former employee, Squires, who had resigned voluntarily 
from Respondents’ employ. 
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work in the exercise of their rights under Sections 7 and 13 
of the Act. 


We do not deem it material that there were only a total 
of three jobs to be filled. At the time each of the dis- 
eriminatecs received an offer, there was available for him 
either his former job or a comparable job at a comparable 
wage rate. The fact that Respondents’ failure to fill the 
vacancies is attributable, in all but the cases of the first 
three who received offers, to the prior refusals of other 
diseriminatees, is not justification for refusal of available 
reinstatement." The rejection of the offers, in these cir- 
cumstances, constitutes an election to strike. We shall, 
therefore, order back pay for the 11 discriminatees who 
refused offers of reinstatement only from the date of the 
initial discrimination against them to the date their tele- 
grams rejecting Respondents’ offers were delivered to 
Respondents. This does not apply to Figgins, Bierly and 
Spilman, none of whom received an offer of reemployment. 
The back pay of Figgins, Bierly and Spilman shall extend 
from the date of the discrimination against them until 
Respondents offer them reinstatement in accord with the 
terms of this Decision and Order. 


B. The Respondents contend in their exceptions that the 
Order recommended by the Trial Exaininer is inequitable 
insofar as it appears to make possible the allocation of jobs 
among the persons entitled to reinstatement in such a man- 
ner as to exclude some of the 10 employees who went on 
strike on March 11, 1959, from reinstatement to the jobs 
they held before the strike. 


* Englewood Lumber Co., supra. It is clear that Respondent was making a 
bonn fide offer of all of the available vacancies, and was not limiting the offers 
to three jobs in furtherance of a scheme to divide the strikers, This is further 
shown by the fact the yacaneies were first offered to diseriminatees. We do 
not pass on whether the making of the same offers to the strikers after the 
diseriminatees refused them was unlawful, as there iy no such allegation in 
the complaint, and it appears immaterial in determining the effect of the 
refusals by the discriminatees. 
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It is not clear that the Trial Examiner so intended, but 
this possibility exists because the recommended order pro- 
vides for reinstatement of the 14 dischargees, and the 10 
strikers to their former, or substantially equivalent posi- 
tions. There are, however, in existence only approxi- 
mately 10 conventional type composing room johs—i.e.— 
the kind of jobs formerly held by all persons entitled to 
reinstatement. The remaining jobs in existence are lesser 
paying jobs in connection with operating the ‘*Photon’’ 
and “TTS” equipment installed by Respondents. As in- 
dicated by the Trial Examiner, the continued existence of 
those jobs must be taken into account in ordering rein- 
statement. 


In our opinion the most appropriate way to approach 
what would have been the status quo absent Respondents’ 
discrimination is to order the reinstatement of Figgins and 
the employees who struck on March 10 (upon the applica- 
tion of the strikers) to the jobs they held at the time they 
went on strike, displacing, if necessary, any replacements. 
The 13 discriminatees whose jobs have been replaced by 
“‘Photon”’ or “TTS”? jobs shall be offered existing ‘*Pho- 
ton” or ‘TTS’ jobs, displacing, if necessary the persons 
now holding such jobs. The back pay of the diseriminatees 
shall he computed at the rates paid for the ‘‘Photon’’ and 
“TTS” jobs, as these are the rates they would have earned 
absent the discrimination against them. As Figgins is to 
be reinstated to the position from which he was discharged, 
his back pay shall be computed at his former rate of pay. 
The back pay of all discriminatees shall be computed in 
accord with the formula established in /. W. Woolworth 
Co., 90 NLRB 289. 


If, because of the equipment changes or reorganization, 
there are not enough conventional composing room jobs 
available for strikers, those strikers of May 11, for whom 
their former or similar jobs are not available, shall be 
grouped with the discriminatees according to seniority, 
and the remaining jobs distributed among the group ac- 
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cording to seniority, displacing if necessary any replace- 
ments. Conversely, if the strikers who apply for reinstate- 
ment are fewer in number than the conventional composing 
room jobs available, the remaining conventional composing 
room jobs shall be distributed among the discriminatees, 
according to seniority and other nondiscriminatory criteria. 


As of the close of the hearing there were 24 or more 
jobs available. If, however, the number of jobs now in 
existence has been reduced to less than 2+ for bona fide 
reasons, those persons for whom no jobs are available shall 
be placed on a preferential hiring list, and thereafter, they 
shall be offered reinstatement, as jobs for which they may 
be qualified become available, with priority among them 
determined by seniority and other criteria heretofore 
applied in Respondents’ operations. 


We do not adopt the Trial Examiner’s recommendation 
that Respondents be required to retrain the persons en- 
titled to reinstatement at Respondents’ expense, as_ the 
Respondents would have had no such obligation absent 
the discrimination found. 


Respondents’ Motion to Substitute a New Party Respondent 


Following issuance of the Intermediate Report and 
transfer of this case to the Board, Respondents filed with 
the Board a ‘‘Motion to Substitute Northern Virginia Sun 
Enterprise as the Party Respondent.’’ 


The motion to substitute a purchaser is based on the 
alleged facts that the four partners have, since the hearing 
and issuance of the Intermediate Report, irrevocably with- 
drawn, transferred or sold all of their interests in the 
Northern Virginia Sun (except their interests as creditors 
of the partnership) to a joint venture consisting of two 
corporations, called the ABT Corporation, and the Orring- 
ton-Evanston Company, which joint venture now operates 
the paper, trading as Northern Virginia Sun Enterprise. 
There is no allegation that the purchasing enterprise has 
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agreed to assume any of the liabilities of the partners, or 
of the partnership, which may arise out of this case. Nor 
has the alleged purchaser manifest agreement with Re- 
spondents’ motion, The Genera! Counsel and the Charg- 
ing Parties oppose the motion. The Charging Party indeed 
requests that, based on the motion, the alleged successor 
enterprise be added as a Party Respondent. 


It appears from the motion that one of the Respondents, 
Ball, owns 40 percent of one of the purchasing companies, 
the Orrington-Evanston Company, which, in turn, owns 
approximately 25 percent of the Northern Virginia Sun 
Enterprise. The mother of another Respondent, Stern, 
owns 100 percent of the other purchasing company, the 
ABT Corporation. 


On the face of the motion, there appears to be no factual 
or legal basis for granting the motion to remove the pres- 
ent Respondents from the case. In some circumstances, a 
purchasing enterprise is not liable to remedy the unfair 


labor practices of a predecessor.” Whether the purchaser 
in this case may, under the circumstances, be required to 
comply with the provisions of the Order, has no bearing 
on whether the present Respondents should be completely 
removed from the case. If there is any liability attaching 
to the purchaser, it is in addition to, and not in lieu of 
Respondents’ liability for unfair labor practices long since 
consummated by Respondents. 


The General Counsel urges that Respondents’ motion 
be denied, and that the question of the liability of the 
purchasing enterprise, if any, for back pay or reinstate- 
ment, be left for determination at the compliance stages 
of these proceedings. We find this suggestion acceptable. 
We shall therefore deny Respondents’ Motion, and shall 


* Synms Grocer Co., 109 NLRB 346. 
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leave determination of the purchasers’ liability, if any, to 
determination in ancillary proceedings.” 


ORDER 


Upon the entire record in this case and pursuant to 
Section 10(c) of the National Labor Relations Act, as 
amended, the National J.abor Relations Board hereby or- 
ders that the Respondents, George W. Ball, Phillip M. 
Stern, Arnold Sagalyn, and Clayton Fritchey, trading as 
Northern Virginia Sun Publishing Company, Arlington, 
Virginia, and the Respondents’ agents, successors, and 
assigns, shall: 


1. Cease and desist from: 


(a) Discouraging membership in Columbia Typographi- 
eal Union No. 101, International Typographical Union, 
AFL-CIO, or any other labor organization of its employees, 
by discriminating in regard to hire or tenure of employ- 
ment of its employees. 


(b) In any other manner interfering with, restraining, 
or coercing employees in the exercise of the right to self- 
organization, to form, join or assist any labor organiza- 
tion, to bargain collectively through representatives of 
their own choosing, and to engage in any other concerted 
activities for the purpose of collective bargaining or other 
mutual aid or protection, or to refrain from any or all such 
activities. 
9°. Take the following affirmative action which it is found 


will effectuate the policies of the Act: 


(a) Upon application, offer to James D. Raines, Lawr- 
ence C. Douglas, John J. Sprinkle, Verna E. Dore, Roscoe 
§. Herrick, Aubrey R. Stream, Donald W. Tucker, Chester 
BE. Zenger, Carroll M. Cyr, and James Stewart immediate 
and full reinstatement to their former or substantially 


°F. G. and W. Co., Inc., 129 NLRB No, 134. 
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equivalent positions, or other positions as described in, 
and in the manner set forth in the section of this Decision 
entitled ‘“‘The Remedy,’’ without prejudice to their sen- 
jority or other rights and privileges. The Respondents 
shall also make the foregoing employees whole, in accord 
with the Board’s usual remedial policies (Chase National 
Bank, 65 NURB 827; Crossett Lumber Co., 8 NLRB 440; 
F. W. Woolworth, 90 NLRB 289), for any loss of earnings 
which they may suffer by reason of the Respondents’ re- 
fusal, if any, to reinstate them in the manner herein pre- 
scribed, by payment to each of them a sum of money equal 
to that which he normally would have earned as wages 
during the period beginning five days after the date on 
which he applies for reemployment or reinstatement, and 
terminating on the date of the Respondent’s offer of 
employment. 


(b) Upon application, offer to Roger W. Wheeler, Jr., 
George E. Fisher, Julian T. Darden, Robert R. Schrimsher, 


Preston L. Davis, Richard C. Carver, John K. Mall, Rich- 
ard I. Voelker, Richard D. Lewis, Lowell B. Whitaker and 
James R. Tyler, Jr., immediate and full reinstatement to 
their former or substantially equivalent positions, or other 
positions, as described in, and in the manner set forth in, 
the section of this Decision entitled ‘The Remedy,’’ with- 
out prejudice to their seniority or other rights and privil- 
eges. The Respondents shall make the foregoing employees 
whole, in the manner sect forth in the section of this Deci- 
sion entitled “‘The Remedy,”’ and according to the Board’s 
usual remedial policies (Chase National Bank, 65 NLRB 
827: Crossett Lumber Co., 8 NLRB 440; F. W. Woolworth, 
90 NLRB 289), for any loss of earnings which they may 
have suffered as a result of their discriminatory discharges. 
The Respondents shall also make the foregoing employees 
whole, for any loss of earnings which they may suffer by 
reason of the Respondents’ refusal, if any, to reinstate 
them in the manner herein prescribed, by payment to each 
of them of a sum of money equal to that which he normally 
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would have earned as wages during the period beginning 
five days after the date on which he applies for reemploy- 
ment or reinstatement, and terminating on the date of 
Respondents’ offer of employment. 


(c) Offer to Phillip R. Figgins immediate and full re- 
instatement to his former or substantially equivalent posi- 
tion, without prejudice to his seniority or other rights 
and privileges, and make him whole in the manner set 
forth in the Section of this Decision entitled ‘‘The Rem- 
edy.’’ 


(d) Offer to Robert B. Bierly and Lawrence H. Spilman 
immediate and full reinstatement to their former or sub- 
stantially equivalent positions, or other positions, as de- 
scribed in, and in the manner sct forth in the Section of this 
Decision entitled ‘‘The Remedy,’’ without prejudice to 
their seniority or other rights and privileges, and make 
them whole in the manner set forth in the section of this 
Decision entitled ‘‘The Remedy.”’ 


(ec) Preserve and make available to the Board or its 
agents, upon request, for examination and copying, all 
payroll records, social security payment records, time- 
eards, personnel records and reports, and all other ree- 
ords necessary to determine the rights to reinstatement 
and the amount of backpay due under the terms of this 
Order. 

(f) Post at its plant at Arlington, Virginia, copies of 
the notice attached hereto and marked ‘‘Appendix’’.™ 
Copies of said notice, to be furnished by the Regional 
Director for the Fifth Region of the Board, shall, after 
being duly signed by the Respondents’ authorized repre- 
sentative, be posted by the Respondents immediately upon 
receipt thereof, and maintained by it for 60 consecutive 


"In the event that this Order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words ‘* Pursuant to a 
Decision and Order’? the words, ‘‘ Pursuant to 2 Decree of the United States 
Court of Appeals, Enforcing an Order.’’ 
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days thereafter in conspicuous places including all places 
where notices to employees are customarily posted. Rea- 
sonable steps shall be taken to insure that said notices are 
not altered, defaced, or covered by any other material. 


(g) Notify the Regional Director for the Fifth Region, 
in writing, within 10 days from the date of this Order, 
what steps the Respondents have taken to comply herewith. 


Ir Is FurRTHER OrpErED, that the complaint be, and it 
hereby is, dismissed insofar as it alleges violations of the 
Act other than those found herein. 


Dated, Washington, D. C., December 7, 1961. 


Puinip Ray Roncers, Member 

Joun H. Faxninc, Member 

Natronay Lasor Retations Boarp 
(SEAL) 


Geratp A. Brown, Member, dissenting in part: 


I disagree with the majority opinion insofar as it (1) 
tolls the back pay of the 11 discriminatees who rejected 
the Respondents’ offers of reemployment and orders them 
reinstated ‘‘upon application’? and (2) finds that the Re- 
spondents did not violate Section 8(a)(3) by discharging 
or refusing to hire four ‘“‘extra’’ or “‘substitute’? em- 
ployees. By so resolving these issues, my colleagues have, 
in my opinion, reversed the Trial Examiner when they 
should have affirmed him and affirmed him when they 
should have reversed. 


The Trial Examiner found no violation of Section 8(a) 
(3) as to the ‘‘extras’’ because he concluded they were not 
“employees.’? The Respondents’ own payroll records 
show clearly that these men were regular employees, re- 
porting each day and doing the same productive work as 
any of Respondents’ other employees. The Trial Exam- 
iner’s finding that the ‘‘extras’’ had no “right”? under the 
contract ‘‘beyond the single shift for which [they were] 
hired’’ is irrelevant. Nearly all employment is at will, 
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and an employee has no “‘right” to any job, except such 
rights as are created by law or by a collective bargaining 
agreement. The fact is that these employees meet the 
Board’s test of regularity of employment. 


Apparently the majority agrees as to the employee 
status of the ‘‘extras.’’? For, their affirmance of the Trial 
Examiner’s recommended dismissal is based solely on the 
conclusion that no unlawful motivation has been shown 
for not continuing to employ ‘‘extras.” Both the Trial 
Examiner and the majority have found, and I agree, that 
the Respondents were engaged in a course of conduct de- 
signed to rid themselves of their union member employees 
at the carlicst opportunity. It is clear from this record 
that all the ‘“‘extras’? were union member employees and, 
like other employees, were the target of this unlawful 
objective. 


The majority appears to find that because the “extras”’ 
were hired in conformity with the ‘“‘bogus work’? provi- 
sion of the contract, they were not engaged in regular 
work of the plant and the discontinuance of their services 
was for economic reasons. This is contrary to the evi- 
dence, which reveals that they, in fact, performed little or 
no ‘bogus work’??? and that during February 1959, the 
month preeeding their ‘‘termination,” the Respondents 
were actually in need of additional employees. 


Moreover, the Act forbids discrimination with respect 
to hire as well as tenure of employment. Therefore, 
whether these men were classified as ‘“‘extras’’ or “situa 
tion holders’? within the meaning of the contract or trade 
parlance, or were only applicants for employment, they 
were deprived of work opportunities by reason of the 


%© During February 1959 only one ad, 9 x 3 inches, was reproduced. As @ 
matter of fact, during the 6 months prior to the expiration of the contract a 
totul of only 830 inches of reproduction work, amounting to approximately 66 
man hours in the aggregate, was done at the plant. Moreover, there was no 
showing that the ‘‘extras’’ performed any of this insubstantial amount, and it 
is clear that there was no requirement that this work be done by ‘‘extras.’’ 
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Respondents’ illegal program and are entitled to the 
benefits of any remedial order in the same manner as any 
other employee. The failure of three of the ‘‘extras’’ to 
reapply after the contract expired is immaterial, as it was 
made clear to them that it would be futile to do so. 


Accordingly, I would reverse the Trial Examiner’s find- 
ings with respect to these employees. Unlike my col- 
leagues, I would find on this record that the ‘‘extras’’ are 
discriminatees and order that the Respondents remedy 
their unfair labor practices as to them. 


Turning to the discriminatccs, the Respondents had only 
three jobs available, if they did not displace the replace- 
ments whom they had hired. The Respondents therefore 
sent separate telegrams on March 21, 1959, to three of the 
discriminatees, advising that work was now available for 
each of them. Each replied by telegram stating that ‘‘I 
cannot return to work until I am assured that all my fel- 
low workers who have been unfairly discriminated against 
for union membership receive offers of reinstatement.’’ 
After receiving these answers from the first three discri- 
minatees, the Respondents sent individual telegraphic re- 
quests, in groups of three, to eight other discriminatees 
and to the 10 strikers, asking each to return to his job. 
The Respondents received separate identical telegraphic 
responses from each containing the same answer as that 
given by the first three discriminatees contacted. At no 
time did the Respondents reply. 


With respect to the strikers, the Respondents’ offers 
were, in fact, unlawful solicitations of individuals to aban- 
don the strike and return to work, occurring as they did 
against the background of the Respondents’ extensive 
unfair labor practices. As such, they constituted an addi- 
tional violation of Section 8(a) (1).¥ 


4 State Packing Company, 128 NLRB 432. 


Webb Wheel Division, American Steel & Pump Corp., 121 NLRB 1410, 
1411, footnote 3. 
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It is admitted that the Respondents sought to reinstate 
only three employees. With respect to the discriminatees, 
it was obligated at all times to offer reinstatement to all 
of them, discharging, if necessary, any employees hired 
after the discriminatory discharges. Having done that, 
there would have been jobs for all the discriminatees. It 
is clear that the offers were rejected because they were 
limited to only three persons. 


The Respondents’ action in sending individual offers to 
different employees at different times can only be con- 
strued as an attempt by them to break the collective oppo- 
sition of their employees to the unfair labor practices by 
dealing with them individually. Here the Respondents 
provoke a strike by illegal discharges and seck to have the 
discriminatees take the jobs of their striking supporters. 
Elimination of any back pay as a result of such an offer 
is to permit an employer to exploit his improper conduct 
and to profit thereby. Accordingly, I would order the 
Respondents to offer reinstatement to the discriminatees 
and to make them whole for earnings lost from the date 
of their discharge to the date of a valid offer. 


Even if a valid offer had been involved, I would not 
permit a respondent who had no intention of rehiring 
more than three victims of illegal discharges to eliminate 
back pay for 11 victims by rotating offers a few at a time. 
Orders under this law are to be remedial rather than puni- 
tive. Reducing the amount of gross back pay to be dis- 
tributed among all of the discriminatecs by the amount due 
that the first might be equitable under some circumstances, 
whereas the present order constitutes a windfall to the 
perpetrator of the illegal acts. 


Dated, Washington, D. C., December 7, 1961. 


Geratp A. Brown, Member 
Nationa Lasor Rexations Boarp 
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APPENDIX 
NOTICE TO ALL EMPLOYEES 


Pursuant To a Decision AnD ORDER 
of the National Labor Relations Board, and in order to 
effectuate the policies of the Labor Management Relations 
Act, we hereby notify our employees that: 


We Witt Not discourage membership in CoLtumBia 
TyrocRaPHicaL Union No. 101, INTERNATIONAL TyPoGRAPHI- 
caL Union, AFL-CIO, or in any other labor organization, 
by discharging or refusing to reinstate any employees, or 
in any other manner discriminating against employees in 
regard to their hire or tenure of employment or any term 
or condition of employment. 


We Wit Not interfere with, restrain, or coerce our 
employees in the exercise of their right to self-organiza- 
tion, to form, join or assist the above-named or any other 
labor organization, to bargain collectively through repre- 


sentatives of their own choosing, and to engage in other 
concerted activities for the purpose of collective bargain- 
ing or other mutual aid or protection, or to refrain from 
any or all such activities. 


We Wut offer to Phillip R. Figgin, Robert B. Bierly 
and Lawrence H. Spilman immediate and full reinstate- 
ment to their former or substantially equivalent positions, 
without prejudice to their seniority or other rights and 
privileges, and make them whole for any loss of pay suf- 
fered by reason of the discrimination against them, all in 
the manner described in the Board’s Decision and Order. 


We Wn offer to each of the below-named employees, 
upon application, immediate and full reinstatement to 
his former or substantially equivalent position, without 
prejudice to his seniority or other rights and privileges, 
and we will make each of them whole for any loss of pay 
each may have suffered by reason of the discrimination 
against him, all in the manner described in the Board’s 
Decision and Order: 
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Julian T. Darden 
Roger W. Wheeler, Jr. 
Robert R. Schrimsher 
James R. Tyler, Jr. 
Richard D. Lewis 
Richard L. Voelker 
John K. Mall 
Preston L. Davis 
George KE. Fisher 
Richard C. Craver 
Lowell B. Whitaker 


We Witt, upon their application, offer to our striking 
employees named below immediate and full reinstatement 
to their former or substantially equivalent positions, with- 
out prejudice to their seniority or other rights and privil- 
eges, and make them whole for any loss of pay suffered 
as a result of any refusal to reinstate them upon applica- 
tion, all in the manner described in the Board’s Decision 
and Order. The employees are: 


James Stewart 

Roscoe S. Herrick 

Verna E. Dore 

Aubrey R. Stream 

Lawrence C. Douglas 

James D. Raines 

Chester BE. Zenger 

Donald W. Tucker 

John J. Sprinkle 

Carroll M. Cyr 
Grorcr W. Baty, Privuip M. Stery, ARNOLD 
SaGALYN AND Crayton Fritcury T/A NortHERN 
Vircrs1a Sun Pusrisutnc Company 

(Employer) 
Dated 


(Representative) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 5-CA-1508 et al 
Grorce W., Batt, Pur M. Sterx, ArNotp SaGatyn AND 
Curaytos Fritcury T/A Norruern Vircinta Suny 
PusuisuinG CoMPANyY 
and 
Rocer W. WuHeEELER, JR. ET AL 


Order Correcting Decision and Order 


fod 


On December 7, 1961, the Board issued a Decision and 
Order’ in the above-entitled proceeding in which inad- 
vertent errors appeared. 

It Is Herery Orneren that the said Decision and Order 
he, and it hereby is, corrected as follows: 

1. By striking from the 10th line from the bottom of 


page 6 the date ‘(May 11” and substituting therefor 
the date ‘‘March 11;’’ 


2. By striking the last sentence on page 14 in its entirety 
and substituting therefor the following sentence: 


Reducing the amount of gross back pay to be distrib- 
uted among all of the diseriminatees by the amount 
due the first three might be equitable under some cir- 
cumstances, whereas the present order constitutes a 
windfall to the perpetrator of the illegal acts. 
Tr Is Furtier Orperen that the Decision and Order, as 
printed, shall appear as hereby corrected. 


Dated, Washington, D. C., December 12, 1961. 
By direction of the Board: 


Tuomas W. KENNEDY 
Associate Executive Secretary 


1134 NLRB No. 109. 


71 
Prehearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stipu- 
late as follows with respect to the issues, the procedure, 
and the dates for the filing of the briefs and joint appendix 
herein. 

I. Tue Issves 
A. The issues in Case No. 16,757 are as follows: 
1. Whether the Board properly found that the Company 


had not violated Section 8(a)(3) and (1) of the Act if it 
refused to hire four ‘‘extra’’ employees. 
2. Whether the Board properly found that the Company 


did not intentionally provoke the strike which began on 
March 11, 1959. 


3. Whether the Board properly found that 11 of the dis- 
criminatees had rejected valid offers of reinstatement, and 
whether the Board properly found that backpay as to them 


should be tolled as of the date they rejected such offers of 
reinstatement. 
B. The Company raises the following issue in No. 16,757: 

Whether this Court had jurisdiction and power, under the 
provisions of the National Labor Relations Act and the 
decisions of the Supreme Court of the United States, to 
agument the decisions of the Board with respect to the 
award of backpay, and to grant backpay as a remedy where 
the Board, in its discretion, has denied backpay as a remedy. 
C. The issues in Case No. 16,937 are as follows: 

1. Whether the Board properly found that the Company 
laid off, discharged, or otherwise terminated 14 of its com- 
posing room employees in violation of Section 8(a) (3) and 
(1) of the Act. 

2. Whether the Board properly found that the strike of 
the remaining 10 composing room employees was an unfair 
labor practice strike from its inception. 


3. Whether the Board properly ordered the individual 
petitioners to reinstate 24 former employees at a time when 
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the individual petitioners no longer owned or controlled 
the newspaper. 


4. Whether the Board properly ordered the Company to 
reinstate the 24 employees to jobs operating the new auto- 
mated equipment without any requirement that the em- 
ployees be qualified or trained to operate the new automated 
equipment in view of the Board’s finding that there was 
no duty to retrain. 


5. Whether the record supports the Board’s findings of 
discharges based upon discriminatory motives. 


6. Whether the Board properly rejected the Company’s 
contention that the layoffs were solely the result of the 
economic consequences of automation, and the abolition and 
consolidation of jobs in the plant. 


7. Whether the Board, to the extent it did so, properly 
sustained the Intermediate Report, and whether that en- 
tire Report was bottomed on a finding of unfair bargaining 
on the part of the Company, and when there was no such 
charge of unfair bargaining in the proceedings. 


8, Whether the Company was granted due process at the 
hearing before the Trial Examiner; ic., the right to be 
heard, to cross-examine opposing parties and witnesses and 
to introduce evidence in rebuttal. 


9. Whether the Company had a legal duty to disclose to 
the Union in advance the plans and programs which the 
Company had formulated for continued operations if the 
bargaining negotiations broke down and the Union called 
a strike. 


10. Whether the Board properly found as a fact the exist- 
ence of a discriminatory motive on the part of the Company 
based upon the alleged concealment from the Union of the 
ordering of new equipment, the hiring of 11 permanent re- 
placements and of 6 ‘‘reserve’’ replacements, and whether 
there was no evidence in the record to support such a find- 
ing and whether the Trial Examiner excluded offers of 
testimony on the part of the Company with respect thereto. 
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Il. Tue Joint APPENDIX 


1. The portions of the record to be printed shall be em- 
bodied in a joint appendix. The printed appendix shall be 
filed in this Court and served on or before July 30, 1962. 
Petitioners Wheeler, ct al., and the Company shall serve the 
Board and each other with their designations of the por- 
tions of the record which they wish to appear in the joint 
appendix on or before June 27, 1962. The Board will serve 
its designation of the portions of the record which it wishes 
to appear in the joint appendix on or before July 9, 1962. 
Any further designation by either of the petitioners shall 
be served on or before July 16, 1962. 


2. Each party shall bear the expense of printing in the 
joint appendix the portions of the record it designates; the 
cost of printing such portions as may be designated by two 
or more different parties shall be divided equally between 
those parties. The printer shall allocate the costs and sub- 
mit bills to each party. Both petitioners (Wheeler, et al., 


and the Company) shall include in their designations the 
Board’s Decision and Order in this case, the Order Correct- 
ing Decision and Order, the Intermediate Report of the 
Trial Examiner, this stipulation, and the Court's order 
thereon. The printing of the joint appendix shall be the 
responsibility of petitioners Wheeler, ct al. 


3. The parties and the Court, in the briefs and at and 
following the hearing in this ease, may refer to any portion 
of the original transcript of the record herein which has 
not been printed, to the same extent and effect as if such 
portions of the transcript had been printed or otherwise 
reproduced, it being understood that any portion of the 
record thus referred to will be printed in a supplemental 
joint appendix if the Court directs the same to be printed. 


III. Ficrne or Briers 


Petitioners Wheeler, et al., and the Company will file and 
serve their briefs on or before July 30, 1962. The Board 
will file and serve its brief on or before August 31, 1962. 
Petitioners Wheeler, et al., and the Company will file and 


serve their reply briefs, if any, on or before September 15, 
1962. In lieu of filing and serving printed briefs on the 
designated dates, any party may on that date file and serve 
a typewritten copy of its brief, with printed copies to be 
filed and served within 10 days thereafter. 


Marcet, MAuLiet-PREvost 
Assistant General Counsel 
NationaL Lasor Reiations Boarp 


Dated at Washington, D.C., 

this 24th day of April, 1962. 
Amram, Haun & Sunpiun 
Attorneys for the Company 
944 Washington Building 
Washington 5, D.C. 

Dated at Washington, D.C., 

this 24th day of April, 1962. 


Seymour J. Spetmayn, Esa. 


Attorney for Roger W. Wheeler, 
Jr., et al. 

c/o Wasserman & Carliner 

902 Warner Building 

Washington, D.C. 


Dated at Washington, D.C., 
this 24th day of April, 1962. 


Prehearing Order 
Counsel for the parties in the above-entitled cases having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having 
been considered, the stipulation is hereby approved, and it is 
Orverep that the stipulation shall control further pro- 
ceedings in this case unless notified by further order of this 
court, and that the stipulation and this order shall be 

printed in the joint appendix therein. 


Dated: April 26, 1962 


(6) 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Fifth Region 


Case No. 5-CA-1508, et al 


In the Matter of: 
Grorce W. Bau, Purr M. Srerx, Arnorp Sacatyn and 
Cuayton Fritcney, t/a NortHern Virersta Sun PusiisHine 
Company and Roger W. Wueeter, Jr, et al 
Conference Room B, Departmental Auditorium, 
Washington, D. C., Monday, January 25, 1960. 
The above-entitled matter came on for hearing, pursuant 
to notice, at 10:30 a.m. 
Breroré: Louis Plost, Trial Examiner 
Appearances: David C. Sachs, Esq., 104 West Baltimore 
St., Eighth Floor, Baltimore 1, Maryland, Counsel for 
the General Counsel. 

Philip W. Amram, Esq. and Bruee L, Sundlun, Esq. and 
Gilbert Hahn, Esq. of the firm of Amram, Hahn & 
Sundlun, 944 Washington Building, Washington 5, 
D. C., appearing on behalf of the Company. 


Seymour J. Spelman, Esq. $33 South Washington St., 
Alexandria, Virginia, appearing on behalf of the 
Charging Party. 

* e * * ° e * ° e 


There are, as Mr. Sachs and Mr. Spelman know, 

four partners who own this paper. One of them, 

Mr. George Ball, is a well-known lawyer in the city who 

has no active interest in the business but has an active law 

practice both here and outside of Washington. The three 

other partners, all of whom are here, are the Publisher, the 
Assistant Publisher, and the Editor of the Paper. 

It is perfectly obvious that Mr. Ball, one of the partners, 
respondents, who, as Mr. Sachs, I am sure, will agree, has 
relatively little, if anything, to do with any of the matters 
involved here, should not be required to be present at all 
times during the course of the proceedings. 

e e ° ° ° . ° * ° e 
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40 Philip M. Stern 


was called as a witness by and on behalf of the Gen- 
eral Counsel, and having been first duly sworn, was exam- 
ined and testified as follows: 


Direct Examination 


Q. (By Mr. Sachs) Would you state your full name and 
address for the record, Mr. Stern, please? A. My name is 
Philip M. Stern. My address is 415 Wolf Street, Alex- 
andria, Virginia. 

Q. Are you one of the owners of the Northern Virginia 
Sun? A. I am, sir. 

Q. What is your title or capacity with the newspaper? 
A. My title is Editor. 

Q. When did the Northern Virginia Sun commence pub- 
lishing? A. It commenced publishing on April 1, 1957. 

Q. At that time did you publish a daily newspaper that 
was already being published? A. Yes, sir. 

Q. Did that newspaper have all of the equipment for the 

publication of a newspaper? A. No, sir, it had none. 
41 Q. Would you tell the Examiner where you pur- 

chased the equipment for the publication of your 
paper? A. The equipment initially was purchased from a 
job printing job then located in the District of Columbia 
called Newspaper Printers, Incorporated. 

Q. At the time when you purchased this equipment and 
commenced publication of the Northern Virginia Sun, did 
some of the employees who were employed by this job 
print shop come over and work for the Sun in the com- 
posing room? A. Yes, sir. 

Q. Where are you located now, Mr. Stern? A. Our plant 
is located at 3409 Wilson Boulevard, Arlington. 

Q. And the paper is a daily, 1 believe you said? A. Yes, 
sir. Six days a week. 

Q. Six days a week? You don’t have a Sunday Edition? 
A. No, sir. 

Q. And what is the approximate circulation of your 
paper? A. It is about 25,500 at this time. 


77 


Q. Does that serve substantially the Citizens of the com- 
munity consisting of Arlington County, Fairfax County, 
Falls Church, and Alexandria, Virginia, would you say? 
A. Yes, sir. 

* * ° * * * * ° * 


(By Mr. Sachs) Mr. Stern, on or about April 21, 
1958 did the Northern Virginia Sun enter into a col- 
lective bargaining contract with Columbia Typo- 
graphical Union No, 101? A. Yes, sir. 


The exhibit which T have identified as General Counsel’s 
Exhibit 2, is this a photostatie copy of that contract? Per- 
haps you would like to look at the last page of it, T believe 
the signatures of the parties are on it?) A. Yes, sir. As 
far as the contract itself is concerned, it appears to be, yes. 
Any other appended documents T can’t speak for. 

Q. T am not sure T understand what you mean. But I 
will let Mr. Hahn make any necessary explanation. 

Mr. Sachs: T take it you have a copy of this, Mr. Nahn? 

Mr. Hahn: Yes. 

Mr. Sundlun: Counsel for the Respondents have a copy 
of the contract. 

Mr. Sachs: T will offer General Counsel’s Exhibit 2. 

Trial Examiner: That purports to be a contract be- 
tween the Respondent and the Columbia Typographical 
Union No. 101; is that right? 

Mr. Sachs: That is correct. 

Trial Examiner: Any objection? 

Mr. Sundlun: There is an objection the grounds of in- 
completeness, in that if you will refer to Seetion 1(b) of 

the Contract you will note that the contract provides 
44 for for the inclusion and appendage of the general 

rules of the union, And to the document that has 
heen tendered as an exhibit and a complete contract there 
is not attached the general rules of the union, 

Mr. Sachs: Mr. Examiner, what T have offered is the 
physical document that was signed by the parties. One of 
the provisions recites that the general laws be incorpo- 
rated by reference. And if at any time during this pro- 


- 
‘ 


eceding counsel for the Respondent wants to introduce the 
general laws, I have no objection. 

At this point IT am simply offering this document as the 
contract which the parties signed at that time. 

Mr. Sundlun: Obviously we are under no obligation to 
offer anything to make an exhibit of the General Counsel 
complete. IT would submit that if General Counsel wishes 
to tender this exhibit as the contract he must attach 
thereto the general laws. If he does not wish to attach the 
general laws, then obviously he can tender this document 
as a document but which is not the complete contract be- 
tween the union and the respondents therein. And it would 
stand for whatever that might represent as an incomplete 
document. 

Q. (By Mr. Sachs) Mr.Stern, does your signature ap- 
pear on that document? A. No, sir, it does not. 

Q. Who signed that contract on behalf of the com- 
45 pany? 

Mr. Sachs: J am offering the contract, Mr. Exam- 
iner. 

Trial Examiner: It will be received in evidence, and on 
being received, the Trial Examiner notes for the record 
that the document refers by reference to certain union rules 
which are to be attached thereto which are not attached to 
the document. 


(The document above-referred to, heretofore marked 
General Counsel’s Exhibit 2, was reecived in evidence.) 


Q. (By Mr. Sachs) Mr. Stern, this contract ran pursu- 
ant to its terms and subject to what is contained therein, 
Section 4(a) paragraph 2, from March 1, 1958 to February 
28, 1959, did it not? A. I believe that is so, sir. 

Trial Examiner: To February what, may I ask? 

Mr. Sachs: February 28, 1959. 

Trial Examiner: Thank you. 


° ° ° . ° ° * * Py ° 


46 Mr. Sachs: Mr. Examiner, this is a copy of a letter 
which the Union wrote to the Company to terminate 
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the contract at the end of the first year. And Counsel has 
stipulated as to it. It may be received in evidence. 

Trial Examiner: Am I correct, then, that the General 
Counsel’s Exhibit No. 3 which is a letter from the Union 
to the Respondent Company may be received in evidence? 

Mr. Sundlun: Without objection, yes. 

Trial Examiner: Thank you. It will be so received. 


* * ° * * * * e e 


Q. (By Mr. Sachs) Would you like to look at it, Mr. 
Stern? I am sure I remember receiving it. 

Mr. Stern, would you tell us whether ornot there were 
collective bargaining conferences of mectings between the 

representatives of the Northern Virginia Sun and 
47 the representatives of the Columbia Typographical 
Union? A. I missed the first part of the question. 

Q. Whether or not the Sun and the Union had collective 
bargaining conferences. A. Subsequent to that letter? 

Q. Yes, subsequent to that letter. A. Yes, sir. 

Q. Some time in February 1959? A. Yes, sir. 

Q. Who represented the Sun at those bargaining con- 
ferences?) A. By and large the Sun was represented by 
Mr. Hahn, Mr. Sagalyn and myself. 

Q. Now, Mr. Sagalyn and yourself I believe we have 
identified as two of the owners of the Sun? At least you 
have identified yourself. I am not sure about Mr. Sagalyn. 
Ts that correct? A. Yes, sir. 

Q. And when you refer to Mr. Hahn you are referring 
to Mr. Gilbert Hahn who is sitting at the counsel table? A. 
I am, sir. 

Q. Who represented the Union at these conferences? A. 
By and large they were represented by Mr. Taub, the Presi- 
dent of Columbia Local 101, and a scale committee of three, 
Manbeck, Moore, and a third person whose name escapes 

me at the moment. 
48 Q. Mr. Stern, our investigation shows that you 
fellows had seven bargaining sessions in February 
on the following dates: February 17, February 21, Febru- 
ary 24, February 25, February 26, February 27, and Febru- 
ary 28. Does that correspond with your recollection? <A. 
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With one exception, sir. And that is a session on February 
9 which had been scheduled by mutual agreement of the 
two parties at which the representatives of the Sun ap- 
peared at the session prepared to negotiate, but at which 
Mr. Taub appeared by himself and said that he could not 
negotiate. 

Q. He said he could not discuss the matter with you at 
that time? A. Yes, sir. 

Q. So that, according to your recollection, there were 8 
sessions in all, one occurring on the 9th of February and 
the others as I have indicated ; is that correct? A. Yes, sir. 

Q. The session which you had on the 28th of February 
was a rather lengthy one, was it not? A. It was, sir. 

Q. Do you recall approximately when it started?) A. My 
recollection is around ten o’clock in the morning, sir. 

Q. And could you tell the Examiner when it was con- 
cluded? A. It was concluded shortly after midnight, 

sir. 
49 Q. And what occurred shortly after midnight? A. 
The representatives of the company advised the rep- 
resentatives of Columbia Local 101 that we intended to 
break off the negotiations and that we were leaving the 
room. 

Q. And you did, in fact, leave at that time? A. Yes, sir, 
we did. 

Q. Mr. Stern, was there some significance about the hour 
of midnight on February 28? A. Yes, sir. That was the 
time that the contract expired. 

Q. Did that have something to do with the fact that you 
left shortly after midnight on that date? A. Yes, sir. 

Mr. Sachs: I will ask the reporter to mark this exhibit 
as General Counsel’s Exhibit + for identification. 


(The document above-referred to was marked General 
Counsel’s Exhibit 4 for identification) 


Q. (By Mr. Sachs) Mr. Stern, would you like to look at 
this telegram. And then I will ask you whether or not it is 
a telegram which the Company sent to the Union. 

Take your time, Mr. Stern. 


(The document was also handed to Mr. Amram) 
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Q. (By Mr. Sachs) My question was whether or not that 
is a telegram which the company sent to the union? A. 
Yes, sir, I believe it is. 
50 Mr. Sachs: Perhaps the Examiner would like to 
see it. 
Trial Examiner: Thank you. 
Mr. Sachs: General Counsel’s Exhibit 4 is offered. 
Mr. Sundlun: No objection. 
Trial Examiner: It may be received. 


(The document above-referred to, heretofore marked Gen- 
eral Counsel’s Exhibit 4 for identification, was received in 
evidence.) 


Q. (By Mr. Sachs) Mr. Stern, do you recall when this 
telegram was given to the Western Union? A. My recol- 
lection is around one o’clock in the morning of March 1, 
1959. 

Q. Do you recall who sent that telegram personally? A. 
Yes, sir. The three named representatives of the company 
who had been negotiating with the union together went to 
the Western Union Office. 

Q. You sent it from the Western Union Office? A. Yes, 


. * ° * * * * e ° 


Q. (By Mr. Sachs) Mr. Stern, T want to go back 
in our chronology to some time during 1958 during 
the period when the contract that we have been referring to 
was in effect. Did the Sun at that time give some consid- 
eration to ways and means of cutting down its costs in the 
composing room? A. Yes, sir, 
55 Q. In connection with that did you give some con- 
sideration to the question of purchasing and instal- 
ling some new equipment different from the type of equip- 
ment which you had in the composing room at that time? 
A. We did, sir. 

Q. Can you tell us approximately when you began to look 
into this matter? A. We began to look into this matter, I 
would say, in the late spring of 1958, sir. 

Q. Did you consider at that time the purchase or installa- 
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tion of a piece of equipment known as the photon? A. Yes, 
sir, we did. 

Q. Is that a piece of equipment manufactured by a com- 
pany which itself is called Photon? A. Yes, it is. 

Q. The name Photon refers solely to the product of that 
company, is that correct? A. Yes, sir. 

Q. Is that, however, not a form of photocomposition? A. 
It is sir. 

Q. Are there other machines manufactured by other com- 
panies that also do photocomposition? A. There are, sir. 

Q. Did you give some consideration to the purchase 
56 and installation of some of those other machines? A. 
Yes, sir, we looked into the whole field very carefully. 

Q. In connection with the research or looking into it 
which you did with reference to the photon equipment, 
would you tell the Examiner just what you did? Or as 
near as you can recall at this time? A. Well, among the 
things that I did was I went to the photon plant in Cam- 
bridge to view their machinery and have it demonstrated 
to me. 

Trial Examiner: Was that some time in the spring of 
1958? 

The Witness: Yes, sir. Perhaps earlier. I don’t remem- 
ber. But I am trying to list the things that I did. 

Mr. Sachs: Yes. 

The Witness: I went to the plant of the New York Daily 
News, I believe it is, that has a machine called linofilm. It 
is manufactured by the Mergenthaler Corporation. And I 
viewed installations—I couldn’t exactly tell you where 
now—that have the third type of equipment, the so-called 
photosetter. 

Q. You read the literature put out by the Photon Com- 
pany, I assume, did you not? A. Yes, sir, I suppose I did. 

Q. Did you also look into some installations of the 

Photon that had been already installed and operating 
57 at other newspapers? A. Yes, sir. I looked par- 

ticularly at the installation of the Quiney, Massachu- 
setts Patriot Ledger, which was one of the pioncers in using 
Photon. 
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Q. Did you look at any other newspapers that had the 
Photon installed? A. Yes, sir. I looked at one at the Allen- 
town, Pennsylvania Call-Chronicle. 

Q. Do you reealled looking at any others? A. Not at the 
moment, sir, no. 

Q. Do you know whether anyone else representing the 
Northern Virginia Sun looked at any other installations? 
A. Not to my knowledge, no, sir. 

Q. Was this project of research into Photocomposition 
equipment—was this something in which you had more of 
a responsibility than any of the other owners of the Sun? 
A. It was something in which I took a special interest and, 
therefore, did. 

Q. I would like for you to describe, Mr. Stern, what the 
Photon machine does as best you can. 

I want the record to show, as the Examiner has stated, 
that we did visit the premises of the Sun. And all of us 
here saw this piece of equipment and some demonstration 
of what it did. But I thought that for the benefit of the 

record and someone who might have to read the 
58 record in the ease in its later stages that perhaps we 
might have an explanation now. 

Trial Examiner: Off the record. 


(Discussion off the record) 


Trial Examiner: On the record. 

Trial Examiner: Will you reframe your question, please, 
Mr. Sachs? 

Mr. Sachs: I will ask the reporter to read it. 

Trial Examiner: Read it. 


(The record read by the reporter) 


Mr. Sachs: I would like to ask him to describe in a few 
sentences what it does. 

Trial Examiner: All right. 

Mr. Sachs: If he would like to. 

Trial Examiner: All right. 

The Witness: Very briefly, sir, it sets type by a photo- 
graphic method rather than setting it in lead slugs. 

It shines a light through an image of the letter to be set 
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and that image is reflected on to a film or piece of paper, 
and the ultimate product is a film or piece of photographic 
paper in which the type appears. 

Mr. Sachs: Thank you. 

Q. (By Mr. Sachs) Is this Photon machine used primarily 
for local display ad compositions? A. In our shop, 

sir? 
59 Q. In your shop, yes. A. Yes, sir. 
Q. That was the purpose for which you had it in- 
stalled; is that correct? A. Yes, sir. 

Q. By the way, did you purchase that equipment or do 
you lease it? A. Weare leasing it. 

Q. (By Mr. Sachs) Could you tell us whether or not this 
Photon machine does the work which ordinarily is done in 
the composing room by linotype operator using linotype 
machines which are used for ad composition? A. Is your 
question whether or not 

Q. Yes. A. Yes, sir, it is. 

Q. I think you told me yesterday, Mr. Stern, that there 
was some other equipment in the composing room that pro- 
duces letters of a large size that is not done on the linotype 
machine. And this, too, can be done on the Photon ma- 
chine? Is that correct? A. That is correct, yes, sir. 

Q. What is that equipment called?) A. That is called a 
Ludlow Machine. And it sets large size letters in lead, but 
it must be done by hand. The letters must be picked out 

of a box by hand and cast into lead. 
60 Q. Do you recall when you completed the arrange- 
ments for the installation of a Photon Machine? A. 
We did not finally complete the arrangements until, as I 
recall it, some time in the fall of 1958. 

Q. Can you fix it a little more definitely?’ A. My recol- 
lection is some time around October. 

Q. Did you give the Photon Company instructions as to 
when you wanted it delivered to the vicinity of your plant? 
A. Yes, I believe we did. 

Q. What were those instructions? A. As I recall it, we 
asked that it be delivered around February 1. 

Q. Do you recall when that machine, in fact, was delivered 
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to Arlington, Virginia, or the Washington area? A. My 
recollection is around that date. I couldn’t fix it precisely. 
I would be glad to check the records. But it was around 
that date. 

Q. Isee. 

Trial Examiner: Around February 1? 

The Witness: Yes, sir. 

Trial Examiner: Delivered to your plant? 

The Witness: No, sir. 

Q. (By Mr. Sachs) Where did you cause it to be placed 
when it was delivered to this area? A. We asked that it 

be delivered to Thompson Transfer and Storage—I 
61 may not have the name precisely correet—on South 
Four Mile Run Drive in Arlington. 

Q. When did you have it installed at your plant? A. 
We had it installed on February 28 and March 1, 1959. 

Q. That equipment, Mr. Stern, was not installed in the 
building or room where the composing room was, is that 
correct? A. That is correct, sir. 

Q. Would you tell the Examiner where it was installed? 
A. It was installed in an adjacent building which we lease 
and use. 

Q. Now, this building where it was installed had been in 
existence, had it not, prior to this time? A. Yes, sir. 

Q. But you were not using it?) That is, the Sun was not 
using it as part of its operations? A. Yes, we were. 

Q. You had been using that building? A. Yes, sir. 

Trial Examiner: Pardon me, Mr. Sachs. 

When this Photon machine was brought to the plant to 
be installed, were you or were you not at that time engaged 
in negotiations with the union? 

The Witness: We were, sir. 

Trial Examiner: Did you put the machine inopera- 
62 tion, the Photon Machine, while you were engaged 
in negotiations with the Union or after the negotia- 

tions were over? 

The Witness: After the negotiations were over, sir. 

Trial Examiner: I want to ask one more question. I 
may be anticipating your questions. 
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Mr. Sachs: J think you are. 

Trial] Examiner If you have no objection, I would like to 
ask the question. 

Mr. Sachs: I have no objection. 

Tria] Examiner: Does it require a skilled operator to 
operate the Photon machine? 

The Witness: It requires some training, sir. But the op- 
erator training course at the Photon plant, to give you an 
idea, is two wecks. 

Trial Examiner: And had you, before you installed the 
machine in your plant, arranged for a trained operator, 
meaning an operator trained by the Photon Company, to 
come with the machine or be ready to operate the machine 
when you wanted it operated? 

The Witness: We had, sir. 


* s * * * ° ° * ° ° 


65 The Witness: Let me say this, Mr. Sachs: Back, I 

believe, in June of 1958 we discussed with representa- 
tives of the Union, Mr. Taub specifically, our interest in 
bringing in a Photon; and we inquired as to the availability 
of trained personnel. Our interest in bringing in a Photon 
was well known to the Union. We did not advise them that 
the machine had been delivered into the warchouse at 
Thompsons. 

Q. (By Mr. Sachs) Well, let me go back to the bargaining 
negotiations which occurred in February of 1959, 

During those negotiations, some eight in number, you 
didn’t say anything to the Union Representatives that the 
Company had already arranged for the installation of a 
Photon, did you? A. They asked us at those sessions and 
we told them. 

Q. They asked you on the last day or next to the last day, 
did they not? A. I can’t recall at what meeting they did 

At some point they asked us and we told them. 
66 Q. (By Mr. Sachs) You had not prior to that time 
volunteered to tell them about what you had done in 
connection with the arrangements that you made for the 
Photon machine, is that correct? A. That is correct. 
Q. Now, you testified a moment ago with respect to some 
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talk with the union in June of 1958, did you say, about the 
Photon? A. I don’t want to be held quite to that date. But 
it was some time, I believe, in the summer of 1958. 

Q. Yes. In any event, it was long prior to the bargaining 
negotiations which took place in February? A. That is 
correct. 

Q. You personally didn’t have any talk with any union 
representatives on this subject, did you? A. No, sir, I did 
not. 

Q. Somebody else did? A. Yes, sir. 

Q. And it was reported to you; is that correct? A. That 
is correct, sir. 

Q. Now, do I understand it to be your impression that— 
I am sorry, I didn’t get what you said. What is your im- 
pression of that talk at that time? A. Which talk? 

Q. A talk between a representative of the Sun and 

67 a representative of the Union concerning the Photon? 

A. It was to the effect that we were exploring the 

possibility of acquiring a Photon machine and wanted to 

know about the availability of trained personnel with the 
Union who might be able to operate it. 

We were told that there were no such trained personnel. 

Trial Examiner: And this conversation, as I understand 
it, was some time before February? 

The Witness: Yes, sir. 

Trial Examiner: How long before that? Do you have any 
idea? 

The Witness: Several months. 

Trial Examiner: Several months before February? 

The Witness: Yes, sir. 

Trial Examiner: Thank you. 

Q. (By Mr. Sachs) This Photon machine, Mr. Stern, is 
a relatively new devise, is it not? A. It is a devise that 
was perfected, I believe, some five years ago. 

Q. In connection with the research which you did, did you 
ascertain whether or not there was a Photon machine in 
operation in any of the newspapers in the Washington, D.C. 

area? A. Yes, I believe I did. 
68 Q. What did you find out? A. I found that to my 
knowledge there was no such machine. 
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Q. There were none in operation? A. Not to my knowl- 
edge, no, sir. 

Q. In connection with the agreement or arrangement that 
you made with the Photon Company, did that provide for 
the training of any personnel to operate this machine? A. 
Yes, sir. 

Q. What were you entitled to under that contract which 
you had with them? A. My recollection is—and J am not 
sure this is in the contract—this may be a general practice 
or understanding—my recollection is that we were entitled 
to have one maintenance person and two operators trained 
free of charge. 

Q. That is at the Photon place in Cambridge, Massa- 
chusetts? A. Yes, sir. 

Q. The operator’s training course takes how long? A. 
Two weeks. 

Q. And there was another training course, you say? A. 
Yes, sir, for maintenance and repair. 

Q. Now, some time prior to February 28 you arranged 
for a Mr. Donald Frank to be sent up to the Photon Com- 
pany for training, did you not? A. That is correct, sir. 

Q. Mr. Frank had not previous to this been in your 
69 employ, is that correct? A. That is correct. 

Q. Can you tell us in what manner the Sun first 
contacted Mr. Frank? A. The Sun did not directly contact 
Mr. Frank. He was contacted by Mr. William Eldridge. 

Q. Who is Mr. Eldridge? A. Mr. Eldridge is the super- 
visor of our Photocomposition operation at the Sun. 

Q. That means the Photon; is that correct? A. Yes. 

Q. Mr. Frank had been a friend of Mr. Eldridge; is that 
right? A. I believe so, yes. 

Q. Where was Mr. Frank located at the time when he 
was talked to by Mr. Eldridge? Do you know? A. I don’t 
know, sir. 

Q. Our records show Kaukauna, Wisconsin. Does that 
refresh your recollection, Mr. Stern? A. I honestly don’t 
know where he was, sir. 

Q. Did the Sun arrange to send Mr. Frank to the Photon 
School at Cambridge, Massachusetts? A. It did, sir. 


89 


Q. And was that for a period from the middle of De- 
cember to the middle of February—that is, the middle of 
December, 1958 to the middle of February, 1959? 
A. I believe that is correct, sir. 
Q. During that period was he on the payroll of 
the Sun? A. No, sir. 

Q. Did the Sun pay his room and board where he was at 
school? A. The Sun did not, sir. 

Trial Examiner: Did you have an arrangement with him 
that he would be employed when he had Iearned the Photon 
job? 

The Witness: Yes, sir. 


° ° ° e ° ° e ° e es 


72 Q. (By Mr. Sachs) Mr. Stern, there has heen intro- 

duced as an exhibit in this proceeding a copy of an 
Affidavit which Mr. Frank gave to Mr. Walsh, the Examiner 
of the NLRB, who was investigating the case. He states 
as follows in his affidavit: 


“I went to school to train to operate the Photon in 
Cambridge, Massachusetts, starting December 15, 1958. 
The school ended in mid-February, 1959. The Northern 
Virginia Sun paid my expenses for room and board 
while I attended the school. From mid-February to 
March 1, 1959 I was on vacation. I didn’t receive any 
pay for that period.”’ 


Would that refresh your recollection as to whether or not 
the Sun paid Mr. Frank’s expenses for room and board 
while he was in Cambridge? A. Sir, I believe he is a little 
bit in error in that. He was paid. He was paid by personal 
check by me. 
Q. He was paid by personal check by you? A. Yes, sir. 
Q. And you were not reimbursed out of the funds 
73 of the Northern Virginia Sun? A. My payments to 
him were regarded on the books later as a capital 
contribution by me. 
Q. Isee. 
Have you done that in some of the other instances of any 
of these people who were employed prior to February 28? 
A. Yes, sir. 
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Q. What other instances do you recall that that was done 
in that way? A. Mr. Eldridge, to whom I have already 
referred, was paid by personal check by me. And I believe 
Mr. Robert Catron was also paid by personal check by me. 

Q. When you say personal check, do you mean a check 
drawn on your personal account? A. Yes, sir. 

Trial Examiner: And while these payments were being 
made by you to these various individuals, you either knew 
they were to be employed or they were employed by the 
company; is that right? 

The Witness: I knew they were to be employed. 

Trial Examiner: They were to be employed? 

The Witness: Yes, sir. 

Trial Examiner: At the time you made these payments 
you knew in some way or other you would be reimbursed 

for the payments that you made? 
74 The Witness: J did. 
Trial Examiner: You did? 

The Witness: Yes, sir. I knew they would be eredited, 
as I say, as a capital contribution. 

Trial Examiner: Supposing at this time, if you have hit 
a good point to break off, that we adjourn for lunch. 

Mr. Sachs: This is as good as any. 

Trial Examiner: Thank you. 

How about an hour? 

Trial Examiner: Suppose we stand adjourned to this 
same place until one o’clock this afternoon. 


(Whereupon, at 11:45 o’clock a.m., the hearing was re- 

cessed, to reconvene at 1:00 o’clock p.m., the same 
day.) 

75 AFTERNOON SESSION 1:00 p.m. 


Trial Examiner Plost: The hearing will resume. Where- 
upon, 
Philip M. Stern 
resumed the witness stand and testified further as follows: 
Direct Examination (Resumed) 
Q. (By Mr. Sachs) Mr. Stern, at the time we broke up 
for the luncheon recess, I believe we were talking about Mr. 
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Frank. He is in your employ at the present time, is he 
not? <A. Yes. 

Q. He states in the Affidavit which has been admitted in 
evidence that prior to the time when he was employed by 
the Sun he had never worked for a newspaper or publishing 
company before. Were you aware of that fact at the time 
when he was employed? A. I don’t know whether I was or 
not. As I say, 1 did not hire him. 

Q. Isee. 

Now, you explained earlier today that the Photon Com- 
pany had a course for training people on the maintenance 
of this machine; is that correct?) A. That is correct, sir. 

Q. And did Mr. Frank take the maintenance 
76 course? A. He did, sir. 

Q. Do you know whether or not he also took the 
operator course? A. T believe he did. 

Q. Now, in connection with the compensation that he re- 
ceived at that time in the manner which you have described, 
was this by way of a salary, a sum of moncy that he got 
every week or month or at intervals such as that? A. Part 
of the money he received was in the nature of salary and 
part was in the nature of expenses. 

Q. How much did he receive by way of expenses? 

Well, was this when he was going to school in Massa- 
chusetts? A. Yes, sir. 

Q. Do you recall how much that was? A. I would have 
to check my records to see. 

Q. Do you reeall how much he received in the nature of 
salary? A. My recollection is 80 dollars a week. But be- 
fore I fix that for sure I would want to again check my 
records. 

Q. Ultimately he went on the company payroll, did he 
not, in the regular fashion, the same as all other employees? 
A. That is correct, sir. 

Trial Examiner: Do you mean this $80 a week you are 

talking about, he got that while he was at the school? 
77 The Witness: Yes, sir. 
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Q. What other instances do you recall that that was done 
in that way? A. Mr. Eldridge, to whom I have already 
referred, was paid by personal check by me. And I believe 
Mr. Robert Catron was also paid by personal check by me. 

Q. When you say personal check, do you mean a check 
drawn on your personal account? A. Yes, sir. 

Trial Examiner: And while these payments were being 
made by you to these various individuals, you either knew 
they were to be employed or they were employed by the 
company; is that right? 

The Witness: I knew they were to be employed. 

Trial Examiner: They were to be employed? 

The Witness: Yes, sir. 

Trial Examiner: At the time you made these payments 
you knew in some way or other you would be reimbursed 

for the payments that you made? 
74 The Witness: I did. 
Trial Examiner: You did? 

The Witness: Yes, sir. I knew they would be credited, 
as I say, as a capital contribution. 

Trial Examiner: Supposing at this time, if you have hit 
a good point to break off, that we adjourn for lunch. 

Mr. Sachs: This is as good as any. 

Trial Examiner: Thank you. 

How about an hour? 

Trial Examiner: Suppose we stand adjourned to this 
same place until one o’clock this afternoon. 


(Whereupon, at 11:45 o’clock a.m., the hearing was re- 

cessed, to reconvene at 1:00 o’clock p.m., the same 
day.) 

75 AFTERNOON SESSION 1:00 p.m. 


Trial Examiner Plost: The hearing will resume. Where- 
upon, 
Philip M. Stern 
resumed the witness stand and testified further as follows: 
Direct Examination (Resumed) 
Q. (By Mr. Sachs) Mr. Stern, at the time we broke up 
for the luncheon recess, I believe we were talking about Mr. 
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Frank. He is in your employ at the present time, is he 
not? A. Yes. 

Q. He states in the Affidavit which has been admitted in 
evidence that prior to the time when he was employed by 
the Sun he had never worked for a newspaper or publishing 
company before. Were you aware of that fact at the time 
when he was employed? A. I don’t know whether I was or 
not. As I say, 1 did not hire him. 

Q. Isee. 

Now, you explained earlier today that the Photon Com- 
pany had a course for training people on the maintenance 
of this machine; is that correct? A. That is correct, sir. 

Q. And did Mr. Frank take the maintenance 
76 course? A. He did, sir. 

Q. Do you know whether or not he also took the 
operator course? A. I believe he did. 

Q. Now, in connection with the compensation that he re- 
ecived at that time in the manner which you have described, 
was this by way of a salary, a sum of money that he got 
every week or month or at intervals such as that? A. Part 
of the money he received was in the nature of salary and 
part was in the nature of expenses. 

Q. How much did he receive by way of expenses? 

Well, was this when he was going to school in Massa- 
chusetts? A. Yes, sir. 

Q. Do you recall how much that was? A. I would have 
to check my records to see. 

Q. Do you recall how much he received in the nature of 
salary? A. My recollection is 80 dollars a week. But be- 
fore I fix that for sure I would want to again check my 
records. 

Q. Ultimately he went on the company payroll, did he 
not, in the regular fashion, the same as all other employees? 
A. That is correct, sir. 

Trial Examiner: Do you mean this $80 a week you are 

talking about, he got that while he was at the school? 
The Witness: Yes, sir. 
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Q. (By Mr. Sachs) Do you recall when it was that he 
went on the payroll in the standard fashion the same as 
other employees? A. I don’t recall the exact date. But it 
would be around March 1, 1959. 


* * * * * * ° * e * 


78 Q. Do you recall how long a period prior to March 
1 he was drawing compensation of approximately 
$85 a week? A. To be precise on this, again IT would have 
to check my own records. But my impression is mid- 
December when he went to school was when he began draw- 
ing compensation. 
Q. When you testified he also received some money by 
way of room and board, was this in addition to the weekly 
compensation of $85 a week? A. Yes, sir. 


* ° ° ° * * * e ° 


e 
79 Q. (By Mr. Sachs) At the time when Mr. Frank 
was engaged, or when you arranged for him to come 
to work for you, was there a definite arrangement made as 
to when he would actually start physically to work at the 
Sun’s premises? A. It was contemplated that he would 
begin to work around March 1. 
* * °* ° * * ° * ° ° 
Q. (By Mr. Sachs) Mr. Stern, did you also employ a 
Robert Catron as a Photon operator? A. Yes, sir, we did. 


° * ° ° * * * * ° ° 


80 Q. Did you operate this machine on two shifts? A. 
Yes, sir. 
Q. Mr. Frank was the operator on one shift and Mr. 
Catron was the operator on another? 


* * ° ° ° * ° * e e 


A. My recollection is that Mr. Frank was on the day 
shift, and Mr. Catron was on the night shift. 


° * ° ° « ° ° * r) ° 
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81 Q. Mr. Catron was not in your employ prior to the 
time when you decided upon the installation of the 
Photon machine; is that correct? 


The Witness: That is correct. 


Q. (By Mr. Sachs) What I wanted to bring out was: Be- 
fore any contact was made with Mr. Catron concerning his 
employment as a Photon operator with the Northern Vir- 
ginia Sun he was not a regular employee of the Sun? A. 
That is correct. 

Q. Do you recall when it was that there was any com- 
munication with Mr. Catron concerning this job? <A. It 

would have been, I believe, in the month of February, 
82 1959. It would be difficult for me to fix the date. But 
if that is close enough. 

Q. Did Mr. Catron attend one of these courses? A. Yes, 
sir, he did. 

Q. The information we have is that it was between Febru- 
ary 16th and February 28th, 1959. Would that correspond 
with your recollection, Mr. Stern? A. It does, sir. 

Q. Was he compensated by either you or the Sun? A. 
He was. 

Q. Would you tell us in what manner and how much? A. 
He was, | believe, paid by personal check from me. That is, 
a check drawn on my personal account. 

And I believe his compensation was at the rate of $90 or 
$95 a week. Again I would have to check that to make sure 
of the precise amount. 

Q. Do you know whether or not Mr. Catron had worked 
in a newspaper composing room before? A. No, I do not. 

Q. Did he commence actual—did he commence to work 
physically at the Sun plant about the same time that Mr. 
Frank did? A. Yes, sir. 

Q. Some time the weekend of February 28 or March 1? 
A. Yes, sir. 


94 


83 Mr. Sachs: I may state for the record, there being 

no question about it, February 28, Mr. Examiner, was 
the last day of February in 1959. And it was a Saturday. 
And the following day was Sunday, March 1. 

I say that because that weekend will figure prominently 
in the course of this hearing. 

Trial Examiner: Thank you. 

Q. (By Mr. Sachs) Neither Mr. Frank nor Mr. Catron 
were members of the Union, to your knowledge, were they? 
A. Lhad no knowledge of their union status one way or the 
other. 

Q. You referred, I believe, to a Mr. Eldridge, Mr. Stern? 
A. Yes, sir. 

Q. Was he the young man we heard yesterday giving us 
an explanation about the Photon machine at your plant? 
A. I believe so. 

Q. Approximately when did the Sun or any representa- 
tive of the Sun make any contact with him concerning em- 
ployment with the Sun? A. Some time, I believe, in July 
or August; probably late July. 

Q. And when did he commence receiving compensation in 
some manner from either yourself or the Sun? A. Some 

time in August is my recollection, sir. 
84 Q. How much did he receive by way of compensa- 
tion? A. He received $150 a week, sir. 

Q. Was he physically at work at the Sun’s place of busi- 
ness from August, 1958 to March 1, 19597 A. He was not, 
sir. 

Q. What did h¢ do during that period? A. I don’t know 
all of the things that he did, because I wasn’t in touch with 
him all of the time. 

Q. Yes, sir. A. He did for a time attend the Photon 
school in the same manner that Mr. Frank did. That is to 
say, he took the Photon Maintenance and Operator Training 
Courses. 

For a time I believe he worked for a job composition 
plant in Pennsylvania. For a couple of weeks, I believe, he 
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worked for a job composition house here in Washington. 

Those are things that I believe he did. 

Now, if he did other things—he may have done other 
things. But these are the things that I am aware that he 
did. 

Q. Did he have these jobs for the purpose of training 
him for his future job with the Sun? A. He went to Photon 
School for that purpose. 

Q. Well, do I understand that you paid him in addition 
to the compensation he may have received from these other 

jobs? A. No, sir. 
85 Q. Just how did that work? A. The arrangement 
was that I was to pay him any difference between 
what his earnings anywhere else might be and $150 a week. 

Q. He is in your employ now, of course, sir? A. He is, 
yes. 

Q. He is not a member of the union to your knowledge, is 
he? <A. As I say, I have no knowledge either way of his 
union status. 


Q. How do you classify his job? A. What is his title 


you mean? 
Q. Yes. A. He is Supervisor of the Photocomposition 


Department. 


88 Q. Now, Mr. Stern, did you offer to any of your 

employees in the composing room an opportunity to 

take any of this training that the Photon Company gave? 
A. We did not, sir. 


° Ld e ° ° ° * e e 

Q. Well, when you installed the Photon machine 

on February 28, you had all of the necessary people 

working on it for it to produce, did you not? A. Yes, sir. 

e * ° e e ° * . e ° 

A. Yes, quite so. I tried to point that out earlier. And 

when you say all the personnel, yes, when we began operat- 
ing we had enough to start with. 
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Q. That is what I wanted to know, whenever that was. 
A. Yes. 

Q. Your best recollection is that it was some time on 
March 1, 19592 A. Yes. 


100 Q. Did you give any of your composing room em- 
ployees an opportunity to do any of this paste make- 

up work? A. No sir, 

* * s e ° ° ° * e . 

101 Q. (By Mr. Sachs) Did you inquire as to whether 
or not your employees had had any paste make-up 

experience? A. No, sir. 

Q. This paste make-up process is not a new process 
created by the Photon machine, is it? 

Trial Examiner: Do you understand the question? 

The Witness: No, it is not created by the Photon ma- 
chine, no, sir. 

Q. (By Mr. Sachs) There has been in some branch of the 
printing industry a process known as paste make-up other 
than in connection with the use of the Photon machine; is 
that correct? A. I believe so, sir. i 

Q. Did you ever inquire as to any of your employees in 
the composing room as to whether or not they had had any 
experience in this paste make-up work? A. No, sir. 

Q. Do you know an employee named Stream? A. Yes, 
sir. 

Q. Were you aware of the fact that while he was in your 

employ prior to February 28 he went to school for a 
102 substantial period of time to learn this paste make- 
up process? A. No, sir, | don’t believe I was. 

Q. You didn’t know that at all? A. I don’t believe so. 


* * ° e ° * * * e ° 


Q. (By Mr. Sachs) Mr. Stern, in connection with the 
decision of the Sun which you have referred to, to 
103 reduce its cost by purchase of new type of equipment, 
did you also decide to purchase some teletypesetters? 

A. You said in connection with what? 
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I beg your pardon. 

Q. You told us some time back that some time in 1958 
your paper decided to try to reduce its costs by installing 
a new type of equipment. That is correct, is it not? A. 
Yes, sir. 

Q. In connection with that decision did you decide to 
acquire some teletypesetters ? 

Am I ealling that correctly? A. Yes, sir. 

Q. (By Mr. Sachs) Would you explain what a teletype- 
setting device is? 

I ask you to describe what it is?) A. Describing the 
whole process of teletypesetter, it consists of a perforating 
machine in which holes are punched in a ribbon or tape, the 
holes being signals describing cach letter. That tape is 
then put through what might be called a tape-reading de- 
vice, which is affixed to what in laymen’s term might be 
called a linotype machine. And when the tape is fed 
through the tape reader, the tape reader reads the signals 
and tells the machine what to do just in the manner that a 


player piano roll tells the piano what notes to play. 
And then the linotype machine performs as if somebody 
were sitting at it. 
104 Q. This perforator machine is a separate machine, 
isitnot? A. Yes, sir. 


* . es ° 2 e * * . 
Q. (By Mr. Sachs) Approximately when did you 
start inquiring into the advisability of installing 
this equipment? A. That would be difficult to fix, The best 
answer I can give you would be in the late summer I would 
guess. The reason it is difficult to fix is that this is machin- 
ery which is used in a lot of newspapers and something 
that we have known about. So it is difficult to fix in my 
mind the exact date we began studying this. 
Q. This type of equipment is not new in the trade? A. 
No, it is not. 
Q. As compared with the Photon machine? A. That is 
correct. 
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Q. It has been used for many years by other news- 
papers? A. Yes, sir. 


107 Q. Now, do you recall about when you completed 

the arrangements for the purchase of this equipment? 
A. I would have to check the records to be precise on this 
but my belief is in December of 1958. 

Q. Where did you buy it? A. We bought the line-casting 
equipment from the Intertype Corporation; and we bought 
the operating units and perforators from the Fairchild 
Company. 

Trial Examiner: When did you install them? 

The Witness: We installed those on the weekend of Feb- 
ruary 28 and March 1. 

Trial Examiner: Thank you. 

Q. (By Mr. Sachs) When did you instruct those two 
companies to deliver them to your plant or to the Washing- 
ton vicinity? A. Around the first of February, I believe. 

Q. And were they delivered on or about that date? A. I 

believe so. 
108 Q. Where did you place them upon delivery? A. I 
beg your pardon, sir? 

Q. Where did you have them sent on delivery? A. The 
Thompson Warehouse that I referred to previously. 

Q. And that equipment remained there until February 28 
1959? <A. Yes, sir. 

Q. And that equipment was installed in your paper begin- 
ning with February 28? A. Yes, sir. 

Q. Some time around then? <A. Yes, sir. 

Q. Did you actually wait until after midnight on Febru- 
ary 28 to install this equipment? A. No, sir. 

Q. You made an effort to keep this purchase a seeret, did 
you not? A. We did not voluntecr the information. I 
don’t know what you mean by making an effort to keep it 
secret, 

Q. This equipment, when installed, was installed right in 
the composing room; isn’t that true? A. Yes, sir. 


? 
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Q. Well, what was the purpose of sending it to storage 

prior to February 28? A. Because we did not intend to put 

it in immediately upon its arrival in Washington. 

109 Q. You didn’t have any room to keep it at the 
plant? A. No, sir. 

Q. You say you didn’t volunteer any information about it. 
You didn’t tell any of your employees that you planned to 
install this teletypesetting equipment? .A. No, sir. 

Q. When you were negotiating with the union, did you 
tell the union representatives about your purchase of this 
equipment? A. When they asked about it we did. 

Q. That was the last day of bargaining? <A. As I say, 
I can’t fix the date. But when they asked about it, we 
told them. 

Q. When they asked about it, they said they had heard a 
rumor, did they not, and that is how they happened to ask 
you? A. I believe that is right. 

Q. You did not volunteer any information about this 
equipment to them prior to the time when they asked about 
it? A. No, sir. 

Q. Did you inquire of any of your employees in the com- 
posing room as to whether or not they had had any experi- 
ence in monitoring teletypesctting equipment? A. No, sir. 


112 Q. Now, someone representing the Sun made efforts 
to engage the services of people to operate these per- 

forators; is that not correct? A. Yes, sir. 

Mr. Sundlun: I didn’t hear that question. 

(The question was read by the reporter.) 

Trial Examiner: Of course you mean prior to their in- 
stallation? 

Mr. Sachs: That is what I mean, Mr. Examiner. Thank 
you. 

Q. (By Mr. Sachs) Did you have anything to do with 
that program, Mr. Stern? A. Yes, sir. 

Q. Would you describe the efforts that you made in that 
connection? A. Yes, sir. 
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We advertised in the Washington papers for high-speed 

typists, since this is the principle qualification for a 

113 person to be trained to operate a teletypesetter per- 

forator. Some peole wpere tested. And they were 

asked to come in to the Sun on March 1. And some did. 
And they were then taken on as trainees. 

We borrowed a couple of experienced perforators from 
another newspaper to act as trainers during the first couple 
of weeks and to help tide us over. And I believe we got 
one experienced perforator as a full-time employee at the 
time. 

Q. The test which you gave these people was a typing 
test? A. Yes. 

Q. Solely? A. Yes. 


* * ° * * * e * * ° 


114 Q. When this went into operation, you had per- 
forators working on both shifts, did you not? A. 
Yes, sir. 

Q. Would you like to take a look at your payroll for the 
weck ending March 3 and see if you can tell us approxi- 
mately how many people you have engaged prior to March 
1, to commence work on or about March Ist? The week 
ending March 4th. A. These records indicate that there 

were three full-time, and those three full-time include 
115 ‘two trainers. 
And there were three part-time. 


e * e * * * e * ° . 


A. Just a minute. I think there is one additional person 
who is misplaced here on these records who is also a full- 
time. So, you would have two full-time who are employees, 
two trainers, and three part-time. 


* * i ° * ° e ° * * 


119 Q. And you did not inquire of your employees in 
the composing room as to whether any of them had 
experience in the teletype perforator job? A. When, sir? 
Q. Before February 28? A. No, sir. 
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Q. And you did not offer that job to any of your em- 
ployees in the composing room prior to February 28, 1959? 
A. No, sir. 

Q. Thank you. 

Mr. Sachs: I am at a point in between two phases. This 
would be a good time for a recess if the Examiner is so 
inclined. 

Trial Examiner: You mean a short recess? 

Mr. Sachs: Very short recess. Five minutes. 

Trial Examiner: We will take a recess for five minutes. 


(Whereupon, a short recess was taken.) 


Trial Examiner: The hearing will be in order. 
Q. (By Mr. Sachs) Apart from the testimony you 
120 have given in conncetion with the purchase of new 
equipment and the hiring of employees to operate 
them on March 1, did you also make efforts to engage the 
services of non-union men with composing room experience 
from out of town to take the place of the employees in the 
composing room in the event of a strike? A. We did, sir. 
Q. Would you like to describe the efforts you made in 
that connection? 
Trial Examiner: Off the record. 


(Discussion off the record) 


Trial Examiner: On the record. 

Mr. Sundlun: The question has already been answered. 
But I would like for purposes of further questions which 
may follow to ask General Counsel to state as to whether 
he means the question goes to the hiring of people with com- 
posing room experience who were strictly non-union or 
whether he means did you hire other men with composing 
room experience who were not members of Local 101, to wit, 
is the question designed to show a campaign or hiring non- 
union people or merely other people to operate the com- 
posing room? 

Trial Examiner: I think the General Counsel ean clarify 
that for you. 
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Mr. Sachs: I think that will come out in the course of the 
testimony. 
121 The Witness: Am I permitted to amplify the 
answer? 

Trial Examiner: Yes. Go ahead. Amplify it. In that 
way, we will have the answer the way it should be. 

Q. (By Mr. Sachs) Go ahead, Mr. Stern. A. Now that 
the question has been read back, I would take exception to 
vour characterization of the reserve replacement people 
that you spoke of as non-union, because the union status 
of the reserve people was not asked of the reserve people. 

So I would take exception to your characterization of 
them as non-union people. 

Q. You say that you were not aware of whether or not 
these people were members of the ITU? <A. I said I did 
not ask any of them. 

Q. You personally did not ask any of them? <A. No, sir. 

Q. Could you say as to whether or not you were aware of 
whether or not they were members of the ITU? A. No. 

Q. I don’t quite understand your answer. You can not 
say as to whether you were aware that they were not? A. I 
don’t 

Q. Well, strike that. 

What was the state of your mind as to whether they were 

or were not at the time when you caused them to come 
122 to Arlington? A. The state of my mind, sir? 
Q. Yes. 

Mr. Sundlun: The state of his mind with regard to what? 

Mr. Sachs: With regard to whether they were or were 
not members of the ITU. 

The Witness: Well, I thought it unlikely that they were 
members of the ITU, because when we approached them 
with regard to being on a stand-by status to help us publish 
in the event of a strike, the conditions were made quite 
clear to them. And I thought it was unlikely that a member 
of the ITU would agree to work in the event of an ITU 
strike. 
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But I did not ask any of them whether they were members 
of the ITU. 

Q. (By Mr. Sachs) You didn’t ask them specifically that 
question, but you did tell them you may have a strike in 
your composing room and the purpose of their coming 
would be to take the place of the strikers in the event that 
you did have a strike; is that correct? A. Yes, sir. I told 
them that. 

Q. Would you tell the Examiner just what you did in 
connection with your efforts to recruit these people? A. 

Well, I will tell you this to the best of my recollection. 
123 If I leave out anything, it will be simply a matter 
of recollection. 

Q. Yes. A. The company sent its then assistant business 
manager, or composing room foreman—I forget what he 
was at the exact time—Mr. Reginald Kane, on one or two 
trips to Virginia and West Virginia and possibly parts of 
Maryland, to explore the availability of people who might 
be willing to help us publish in the event there was a strike. 

In addition, I called some other publishers to see if they 
either had people they might be willing to lend us for a 
temporary period or whether they knew of people who 
might be willing to help us publish in the event of a strike. 

Some of the calls I made to other publishers were made 
at the suggestion of the American Newspaper Publishers 
Association which is an association to which we belong. 

Q. Have you completed your answer? A. Yes. 

Q. In connection with the trips which Mr. Kane made, did 
you supply him the list of union newspapers to aid him? 
A. Supply him with a list of union newspapers? 

Q. Yes. A. No, sir, not as such. 

Q. Were there some people who, upon learning of 
124 your need, contacted you on their own initially? A. 
Yes, sir. 
Q. Now, was Mr. Charles Schimmel one of those 
men that we are talking about? A. Which men that we are 
talking about, sir? 
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Q. We are talking about this group of men that you 
brought in in order to take the place of the strikers in the 
event of a strike? A. As I recall it, Mr. Schimmel applied 
tous asa TTS Machinist Monitor. 

Q. You distinguished between those whom you hired for 
the purpose of operating your teletypesetter machines and 
the remainder of that group of men? <A. Yes, sir, we did. 

Q. Do you recall where Mr. Schimmel was before he came 
to Arlington? A. No,I don’t. 

Q. His affidavit says Fulton, Missouri. 

Mr. Sundlun: I object to any questions about an affi- 
davit not a part of the record. 

Mr. Sachs: I am asking him if that would refresh his 
recollection. 

Mr. Hahn: What is the question? 

Mr. Sachs: When your counsel objects, Mr. Stern, would 
you wait until 

Trial Examiner: Read the question. 


(The question read by the reporter) 


Mr. Sundlun: I move to strike that. 

Mr. Sachs: That isn’t the complete question. Mr. Sund- 
lun objected at that point. And T later completed the ques- 
tion by asking the witness if that refreshed his recollection 
as to where Mr. Schimmel came from. 

Mr. Sundlun: And I object and I move to strike the 
question because it apparently is based upon some affidavit 
not now a part of the record. 

Trial Examiner: Sustained. And the answer willl be 
stricken. 

Mr. Sachs: The witness did not answer that question. 

Trial Examiner: If it has been answered, it will be 
stricken. 

Q. (By Mr. Sachs) Do you recall who talked to or com- 
municated with Mr. Schimmel prior to his coming to 
Arlington? A. I do not, sir. 

Q. Where did he stay when he came to Arlington? Do 
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you know? A. I believe he stayed at the Clarendon Motel 
Court. 

Q. He is not in your employ now, is he? A. No, sir. 

Q. Do you know where he is? A. No, sir. 

Q. Did you also make arrangements for Mr. Elmo 
126 Angle to come to Arlington? A. I believe he was 
one of those who came here on a reserve basis. 

Mr. Spelman: I didn’t hear that. 

Tria] Examiner: On a reserve basis. 

Q. (By Mr. Sachs) Do you recall whether or not he 
eame from Huntington, West Virginia? A. 1 believe he did. 

Q. Where did he stay when he came to Arlington, Vir- 
ginia? A. My recollection is the Clarendon Motel Court. 

Q. Is he in your employ now? A. No, sir. 

Q. Do you know where he is? A. No, sir. 

Q. Was Mr. French Toney one of the reserve basis fel- 
lows as you described them? A. Yes, he was. 

Q. Do you recall whether or not he came from Berkley, 
West Virginia? A. I beg your pardon, sir. 

Q. Do you reeall whether or not he came from Berkley, 
West Virginia? A. My recollection is he comes from 
Beckley. 

Q. Did he stay at the Clarendon Motel too when 
127. he came to Arlington? A. T believe so, yes. 
Q. Is he in your employ now? A. No, sir. 

Q. Was Mr. Charles Kinney one of those who came 
from out of town? A. Who came from out of town to 

Q. Well, let me ask you: Ix he one of the reserve basis 
people, or what? A. Yes, sir, he was. 

Q. And do you recall whether he came from Alabama 
some place? A. I believe so. T believe he comes from 
Alabama. Whether he was there then I don’t know. 

Q. Do you reeall talking to Mr. Kinney himself when he 
telephoned the Sun on his first inquiry about the possi- 
bility of a job? A. I would have a hard time testifying 
under oath about that, because there were a lot of calls. 
I don’t know which ones I talked to and which ones I didn’t. 
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Q. Did he stay at the Clarendon Motel also? A. I be- 
lieve he did. 

Q. Is he in your employ at the present time? A. No, sir. 

Q. Was Mr. Robert Jenkins another one in that group? 

A. Of the stand-by force, the reserve force? 
128 Q. Yes. A. Yes, sir. 

Q. Do you recall whether or not he came from 
Chicago? A. I don’t recall with precision where he was 
when he came. 

Q. You don’t recall that you or somebody on the Sun 
wired him travel money? A. That is entirely possible. I 
would have to look at the records to make sure. 

Q. Did he stay at the Clarendon Motel upon arrival in 
Arlington? <A. I believe so. 

Q. Was there a Mr. Wales Rightnour among this re- 
serve group? <A. 1 believe he was. 

Q. Do you recall where he comes from? <A, My recol- 
lection is somewhere in Maryland. 

Q. Did he stay at the Clarendon Motel when he came? 
A. I believe so. 

Q. Was a Mr. Clyde Farley one of this group? <A. Yes, 
I believe he was. 

Q. Do you recall where he comes from? <A. I believe he 
comes from Beckley. 

Q. That is in West Virginia? A. Yes, sir. 

129 Q. And do you know whether or not he stayed at 
the Clarendon Motel when he came to Arlington? 
A. I believe he did. 

Q. And did you also engage the services of a Mr. Wint? 
A. Yes, sir. 

Q. Was he on this reserve basis? Or did you hire him 
for some other purpose? A. He was a TTS Machinist, sir. 
You understand what TTS is? It is Teletypesetter. 

Q. He came from Allentown, Pennsylvania, did he not? 
A. Yes, sir. 

Q. You hired him at $140 a week, did you not? A. I be- 
lieve it was something like that, yes. 
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Q. Do you recall offhand what the union scale on the 
day shift under the union contract was? <A. I believe it 
was $120.50 a week. 

Q. Do you recall what the night shift scale was? A. I 
believe it was $125.50 a week. 

Q. Were there any other people that you caused to be 
brought in from out of the community either on a reserve 
basis or to operate the teletypesetter equipment? A. I 
don’t believe so. 

Q. Was Mr. Reed one of those? A. Now, when are you 

referring to, sir? 
130 Q. Prior to February 287 A. No, sir, I don’t be- 
lieve he was. 

Q. Of those whose names J have mentioned, Mr. Wint 
did not stay at the Clarendon Motel, is that correct? A. 
No, I don’t believe he did. 

Q. Did you or the Sun pay for the Motel bill of these 
people? <A. For a time, yes, sir. 

Q. For what time? A. I would have to check the rec- 
ords. A matter of a few weeks. I would have to check the 
records to find out. 

Q. Were they paid out of your own personal account? 
Or were they paid out of the Sun’s account? A. They were 
paid out of the Sun’s account. 

Q. Were they given some reimbursement for meals? A. 
I don’t believe so. 

Q. At some time or other they did begin to draw a regu- 
lar salary from Sun, did they not? A. Who, sir? 

Q. These men who were at the Clarendon Motel? A. 
Yes, sir. 

Q. Do you recall when they began to draw regular 
salary? A. It would have been around March 1. 

Q. Do you recall whether or not they received salary 
in addition to their motel bill prior to March 1% A. I 

don’t believe so. If it was, it would have been a 
131 day orso. But I don’t believe so. 
Trial Examiner: Were any of these people paid 
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salaries before they actually started to work in the plant? 

The Witness: No, I don’t believe so, sir. 

Q. (By Mr. Sachs) Are you certain about that, Mr. 
Stern? A. Well 

Q. I am jumping ahead in order to answer the Ex- 
aminer’s question. But on Sunday, March 1, the regular 
day shift reported for work? A. The night shift or day 
shift, sir? 

Q. Night shift. I am sorry. A. Yes. 

Q. At that time you sent these motel people back to the 
motel; is that correct? A. That is correct. 

Q. With two exceptions? A. T believe that is right. 

Q. Now, during the rest of that week and the next week 
until March 11, these people other than Schimmel and 
Wint, were they actually working on the paper? A. No, 
sir. 

Q. But they were paid during that period? A. Yes, sir, 
they were. 

The Witness: In answer to your question: No, I am 
almost sure they were not paid before they went to 

work 
132 Trial Examiner: Before they actually performed 
services inside the plant? 

That is what I meant. 

The Witness: They came for a short period of time 
on Sunday, March 1, and performed services. 

Trial Examiner: How long did they work in there on 
Sunday? 

The Witness: A matter of a couple of hours. 

Trial Examiner: All right. And they were paid for 
what? For those two hours? 

The Witness: No, sir. Thereafter they were paid on 
a regular basis. 

Trial Examiner: Whether they performed services or 
not? 

The Witness: That is correct. 

Trial Examiner: Thank you very much. 
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Q. (By Mr. Sachs) Now to clarify that further: Except 
for Mr. Schimmel and Mr. Wint, they did not perform 
any further services until March 11 when the remainder 
of the composing room went on strike; is that correct, Mr. 
Stern? A. March 10 or 11, yes. 

Q. Would you like to look at your payroll for the week 
ending March 4 and the week ending March 11 to refresh 
your recollection in connection with that? 

Trial Examiner: Before you answer that question, 

133. if I may ask one question before it is lost: Did you 

pay these people transportation from the towns you 

brought them—or from the towns they came from to 
Washington or Arlington, or the Clarendon Motel? 

The Witness: In at least some cases we did. 

Trial Examiner: In some cases you did? 

The Witness: Yes. 

Trial Examiner: Thank yon very much. 

I.ct the record show the witness has the payrolls. They 
have been handed to him by the Company. 


Q. (By Mr. Sachs) Would that help you, Mr. Stern, in 
clearing this up: As T understand it, all these people began 
to draw compensation beginning at least by March 1, 1959 
even though except for a short period on Sunday, March 
1, they did not work regularly for the Sun until March 10 
or 11? A. That is so. 


e ° * * * * * * o e 


Q. (By Mr. Sachs) Mr. Stern, what with the new 
equipment which you had purchased and the new em- 
ployces to operate them and these reserve people that you 
told us about who were staying at the Clarendon Motel, you 
were well prepared to continue the publication of your 
paper in the event of a strike, were you not? A. We were 
prepared to get some sort of paper out. 
Q. That was your purpose in taking the steps which you 
have testified to? A. Yes, sir. 
Q. Now, going back to February 28 in the wee hours of 
March 1 when the company representatives broke off nego- 
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tiations with the union, you expected that the composing 
room employces would go on strike, did you not? A. Yes, 
sir. 

Q. You anticipated that when you broke off those nego- 
tiations in accordance with the telegram that you sent that 
they would not report for work on the next shift when they 
were ordinarily scheduled to report for work? A. That 
was what I anticipated. 

Trial Examiner: Have they so informed you? 
140 The Witness: No, sir. 
Trial Examiner: They have not informed you? 

The Witness: No, sir. 

Trial Examiner: Thank you. 

Q. (By Mr. Sachs) You rather hoped for a strike, did 
you not? A. No, sir. 

Q. Did you say yes? A. I said no, sir. 

Q. During the negotiations, did the union representatives 
at any time give you folks an ultimatum that if an agree- 
ment were not reached by February 28 that they would go 
on strike? A. I don’t recall such an ultimatum. 

Q. Well, now, you were operating, Mr. Stern, on two 
shifts I believe; is that correct? A. When, sir? 

Q. At that time? A. When, sir? 

Q. During the period prior to March 1, 1959? A. Yes, sir. 

Q. The night shift commenced at 6 p.m. and went up to 
2:30 a.m.;is that correct? A. Well, by and large, it started 
at 6:00. I don’t know that you have the terminal hour 

correct. But it started at 6:00, with the exception of 
141. Friday night, on which I believe there are some 
variations. 

Q. I believe you are right. I believe it is 1:30, is it not, 
the regular end of that shift? A. I believe so. 

Q. And the day shift reported generally at 7:00 a.m. 
and went to 2:30 p.m.? A. By and large. 

Now, I would want to check the records; but I think 
there were some people who reported at an hour other 
than 7:00. But I am not sure about that. 
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Q. But other than those people—if they reported an 
hour earlier, they finished an hour earlier, accordirg to 
their regular time? A. Yes, sir, 

Q. Now, following the telegram which the Sun sent break- 
ing off the negotiations, the first shift at which your com- 
posing room employees were scheduled to report was 
Sunday night, March 1, at 6:00 p.m.; is that correct? A. 
Yes, sir. 

Q. You had no employees ordinarily scheduled on Sun- 
day for the morning shift? A. That is correct, sir. 

Q. And you did not ordinarily have a night shift on 
Saturdays at that time, did you? <A. That is correct, 

sir. 
142 Q. Now, during the day on Sunday, March 1, I 
believe that you testified that you had some of these 
people who had been staying at the Motel at work in the 
composing room at the Sun? A. I am sorry. Repeat the 
question. 

Q. On Sunday March 1 during the day and prior to 
6:00 o’clock when the first shift is ordinarily scheduled to 
report, did you say before that these people that you have 
at the Motel, the reserve people, that you had them actually 
employed in the composing room; I mean physically work- 
ing during that day? A. Yes, sir. 

Q. This was hefore the first shift was ordinarily sched- 
uled to report? A. Yes, sir. 

Q. Were you present when the night shift reported at 
6:00 p.m.?. A. I was, sir. 

Q. In the composing room? A, No, sir. 

Q. You were present at the plant? A. I was, sir. 

Q. Was Mr. Sagalyn in? A. Where, sir? 
143 Q. At the plant that night? A. Yes. 
Q. Is he ordinarily there on Sunday nights? A. 
Some times. But not as a regular matter, no, sir. 
Q. Are you regularly there on Sunday night? <A. No, sir. 
Q. Was Mr. Hahn, your attorney there? A. No, sir. 
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Q. The night shift reported as they ordinarily do at 
6:00 p.m., did they not? 

Mr. Sundlun: I object to that. What do you mean “ordi- 
narily do’’??. Are you talking with reference to time or 
manner or what? 

Trial Examiner: Will you rephrase the question, please. 

Q. (By Mr. Sachs) Well, your people who worked on 
the night shift and who came every Sunday at 6:00 p.m., 
they came that Sunday, did they not, to report for work? 
A. They did. 

Q. What did you do about the reserve fellows that you 
had working there already? A. When, sir? At what point? 

Q. When your regular employees came to work? A. 
When it became established that they were there to go to 
work, we sent the reserve force home with the two excep- 
tions that you have already noted. 

Q. Incidentally, the two exceptions were Mr. Schimmel 

and Mr. Wint? A. Yes, sir, I believe so. 
144 Mr. Wint continued to work that week on the day 
shift taking care of the teletypesetter equipment; is 
that correct? A. That is correct. 

Q. And Mr. Schimmel continued to work that week on 
the night shift in that capacity? A. IT believe so, sir. 

Q. And when I say that week, I mean up until the 10th 
or 11th when the remaining men went on strike. A. I be- 
lieve that is so. 

Trial Examiner: Now, when you are talking about this 
shift that came in with the reserves standing by and you 
sent the reserves home, what date was that? 

The Witness: That was Sunday night, March 1. 

Trial Examiner: Thank you. 

Mr. Sachs: The Examiner will recall that the telegrams 
which the company sent were sent at 1:00 a.m. Sunday. 
That is, continuing on Saturday night, the 28th, And this 
was the shift scheduled to report at 6:00 p.m. Sunday that 
same day. 
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I will ask the reporter to mark this as General Counsel’s 
Exhibit No. 9. 


(The document above-referre] to was marked General 
Counsel’s Exhibit 9 for identification) 


Q. (By Mr. Sachs) Mr. Stern, I show you what 

145 has been marked for identification as General Coun- 

sel’s exhibit No. 9, and ask you whether or not that 

is a copy of a notice which you had posted on some door 

in or at or to the composing room at that time when that 
night shift reported? A. It appears to be, yes, sir. 


*. * * e ° * * ° e 


Mr. Sundlun: Mr. Stern, you were asked questions 
about the evening of March 1st and the reserve force 
being sent home. I query you as to whether when 
you are talking about the reserve force you mean 
only those people in the composing room, to wit, the 

hot metal people, or whether you, in addition lump in the 
TTS Photon people? 

The Witness: No. I tried to make a distinction earlier 
between those two, the TTS people not being part of what 
T called the reserve foree. 

The reserve force was confined to those doing what has 
been called, I think, conventional composing room work. 

Mr. Sundlun: So that if the questions and your answers 
would indicate that in sending home the reserve force you 
also were sending home members of the TTS and Photon 
staff, that would be not what you meant to say. Is that 
correct? 

The Witness: That is correct. 

Mr. Sundlun: With particular reference to Messrs Schim- 
mel and Wint, do you mean to include them within the 
reserve force? 

The Witness: No, sir. I tried to make that distinction 
with regard to those two in my earlier answers. 
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150 Q. That night when the night shift came on to 

work on Sunday, March 1, did Mr. Kane give some 
talk that you recall to the employees who presented them- 
selves for work? A. He spoke to them. 

Q. Do you recall what he said? A. I reeall the general 
effect of what he said. 

Q. Well, give us the benefit of your recollection in that 
regard? A. It was very much the same effect as this notice, 
Mr. Sachs. Namely, that this was a—as I recall it, he said 
that this was now an open shop; that the contract was no 
longer in effect; that there would be, as I recall him saying 
it, a non-union foreman; and that the conditions and rules 
would be those prescribed by the company. 

Q. You say he said that there would be a non-union fore- 
man? <A. This is my recollection. 

Q. Yes. 

In that connection did he mean himself as a foreman? 

A. Well, he was foreman. 
51 Q. And you say he was referring to himself as a 


non-union foreman? <A. I presume so, sir. 


Philip M. Stern 


resumed the witness stand and, having been previ- 
ously sworn, was examined and testified further as follows: 
Trial Examiner: You may proceed, Mr. Sachs. 


Further Direct Examination 


Q. (By Mr. Sachs) Mr. Stern, I believe that when we 
broke off last night—well, actually what we were doing 
was talking about these exhibits as to which we had a little 
discussion this morning. I believe we had reached the 
point where it was brought out through your testimony 
that on Sunday at 6:00 p.m., the night shift reported as 
usual rather than going on strike as you may have antici- 
pated. 
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166 When they did so, there also reported for work the 
following employees: Clyde E. Southward, Kirby L. 
Loveless, Harry G. Annis, Alden D. Stewart. 

That is true, is it not, that they reported for work at that 
time? A. I believe so. 

Q. Now, you have heard some remarks just made by your 
counsel in connection with these men. And rather than get 
into any argument with you as to their status or what hap- 
pened, is it clear that they were not permitted to go to work 
by the company? A. May I be sure just for my own cer- 
tainty that you are asking about these men that were classi- 
fied as extras? 

Q. These are the men I am referring to. A. That is right. 
Those men were not given work that night, sir. 

Q. Were you present when Mr. Kane talked to them? 
A. Talked to whom, sir? 

Q. Told them that he was not going to let them work? 
A. Yes, I believe I was. 


Q. Do you recall the exact words which Mr. Kane used? 
A. Well, I recall his saying that there would be no work for 
extras in view of the fact that there was no reproduction 

or so-called bogus work—no_ reproduction of 
167 bogus contract provisions still in effect. 
Q. That is your recollection of what he said; is 
that correct? A. Yes, sir. 


You are familiar, are you not, with the names of the 
Charging Parties in this proceeding, the men and the women 
who have filed charges before the NLRB? <A. Well, gen- 
erally speaking, sir, I am. 

Q. Well, you knew, did you not, that they were all mem- 
bers of the ITU Union? A. The Charging Parties? 

Q. Yes. A. Yes, sir. 


Trial Examiner: There has been offered in evi- 
dence as General Counsel’s Exhibit 12, 13, and 14, 
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certain telegrams. And by agreement of the parties they 
are to be admitted in evidence without objection. 

Is that correct? 

Mr. Sachs: That is correct. 

Trial Examiner: The documents will be admitted. 


(The documents above-referred to, heretofore marked 
General Counsel’s Exhibits 12, 13, 14, for identification, 
were received in evidence.) 


Mr. Sundlun: I think another thing should be stipulated. 
And that is that one of these telegrams is signed “Jane, 
Foreman.”’ 

Obviously, that is a misspelling. It should be ‘‘Kane, 
Foreman.”’ 

Mr. Sachs: I will so stipulate. 

Trial Examiner: Thank you. 

Mr. Sachs: The parties are also willing to stipulate, Mr. 
Examiner, that these three telegrams were sent by the com- 
pany about 10:40 p.m., Sunday, March 1, 1959? 

Trial Examiner: Is that correct? 
170 Mr. Sundlun: Correct. 
Trial Examiner: Thank you. 

Q. (By Mr. Sachs) Mr. Stern, do you reeall the decision 
which the Sun made to lay off or discharge these three men? 
A. I do, sir. 

Q. I don’t believe you have looked at those telegrams. 
Would you like to look at them? 

These men were all on the day shift, were they not, Mr. 
Stern? A. I believe so, sir. 

Q. And it was decided to discharge them by sending them 
this wire which you have before you; is that correct? A. 
Sir, I take exception to your word ‘¢discharge.” 

Q. You do not agree that they were discharged? A. No, 
sir. 

Q. How would you describe it, sir? A. Laid off, sir. 

Q. You say they were laid off? A. Yes, sir. 

Q. What I meant to ask you is they were laid off in this 
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manner by receiving the telegrams which you have before 
you? <A. Yes, sir. 

Q. Now, on the next day, Monday, March 2, did you also 
send telegrams to the following employees: John K. Mall, 

Preston L. Davis, Robert R. Schrimsher, Robert 
171 ~—_ Bierly, and James Stewart? 
Mr. Amram: Would you mind repeating that? 

Mr. Sachs: Yes. I will repeat them. Mall, Davis, 
Schrimsher, Bierly and Stewart. 

Mr. Amram: Right. Thank you. 

Mr. Sachs: I don’t have a telegram on Mr. Mall. My 
information is he was told orally. My guess is a telegram 
was sent but he had recently changed his address, You 
might check on that. 

Mr. Sachs: Mark this General Counsel’s Exhibit 15. 


(The document above-referred to was marked General 
Counsel’s Exhibit 15 for identification.) 


Mr. Sachs: Mark this General Counsel’s Exhibit 16. 


(The document above-referred to was marked General 
Counsel's Exhibit 16 for identification.) 


Mr. Sachs: Mark this General Counsel’s Exhibit 17. 


(The document above-referred to was marked General 
Counsel’s Exhibit 17 for identification.) 


Mr. Sachs: I have asked the Reporter to mark as Gen- 
eral Counsel’s Exhibit 15 a telegram to R, R. Schrimsher 
signed ‘‘Kane, Foreman, the Northern Virginia Sun.’’ 

I have asked him to mark as General Counsel's Exhibit 
16 a telegram to Preston L. Davis, also signed ‘* Kane, 
Foreman.” 

T have asked him to mark as General Counsel’s Ex- 
172 hibit 17 a telegram to James Stewart, also signed 
‘“‘Kane, Foreman.’’ 

I believe these were all dated March 2. 

Trial Examiner: There are just three of them? 

Mr. Sachs: There are three in this group, Mr. Examiner. 
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I have only three telegrams. As I say, Mr. Mall was also 
discharged, whatever you want to call it. But he does not 
have a telegram. 

I suggest that we may stipulate as to him. 

Mr. Sundlun: We will stipulate that the same telegram 
that was sent to Mr. Schrimsher was sent to Mr. Mall. 


s Sd e ° a * ° * . ° 


175 Q. (By Mr. Sachs) Now, Mr. Stern, you will recall 
this, Iam sure. Mr. Bierly was the proofreader on 
the day shift, was he not? A. He was. 

Q. Now, I notice that the telegram which you sent to him 
made no reference to the new equipment, as the others did, 
Is that correct? 

Would you like to look at it? A. I would. 

Mr. Sundlun: I would have an objection anyway. The 
telegram speaks for itself. 

Trial Examiner: He may have some questions as to why. 

Mr. Sachs: This is just preliminary, yes. 

Q. (By Mr. Sachs) I would like to show you two 
176 ~—_— telegrams, one General Counsel’s Exhibit 17 with re- 
spect to Mr. Stewart, and the other is General Coun- 

sel’s Exhibit 18 which was sent to Mr. Bierly. 

Mr. Bierly was not laid off or terminated, or whatever 
you want to call it, because of any new equipment which you 
purchased, was he? <A. No, sir, he was not. 

Mr. Sachs: I will ask Counsel at this time if they will be 
kind enough to stipulate that Phillip F. Figgins was dis- 
charged on March 3, 1959? 

Mr. Sundlun: We can not so stipulate. 

Mr. Sachs: Very well. 

Q. (By Mr. Sachs) Mr. Stern, referring t othat first week 
beginning Monday, March 2, the situation at that time 
was, was it not, that these reserve people, of whom you 
spoke, were at the Clarendon Motel, and the Union people 
were working, with the exception of those whom you had 
terminated or laid off, is that not correct, about the middle 
of the week? A. Yes, sir. 
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Q. Did you on Wednesday of that weck go to the Claren- 
don Motel and talk to these reserve people that you have 
described? A. I did, sir. 

Q. Was that on the 4th, a Wednesday? A. 1 believe so, 

sir. 
177 Q. Was this meeting called at the request of a rep- 
resentative of the Sun? A. I believe so, sir. 

Q. Now, would you tell the Examiner who was present as 
representative of the Sun? A. Initially Mr. Kane and my- 
self and later Mr. Fritchey. 

Q. Do you recall who else was present at that meeting? 

Well, without getting into names, was it all or almost all 
of these people that you have described as reserve people 
who were staying at the Clarendon Motel? A. Yes, sir. 

Q. Would you tell the Examiner the purpose of that 
mecting? A. The purpose of the meeting was to explain 
the then existing situation to the reserve stand-by people 
and to ask them to remain on in a reserve or stand-by basis. 

Q. Did you have some fear that they possibly might leave 
the community at that time? A. Well, I wanted to be sure 
that they didn’t. 

Q. You did this out of an abundance of caution in order 
to make sure that they would not leave? A. Yes, sir. I 
wanted to be sure that they would be available on a stand-by 
basis. 

Mr. Sachs: I will ask the reporter to mark as General 
Counsel’s Exhibit 19 a notice dated 6:00 p.m., March 31, 

1959. 


178 (The document above-referred to was marked Gen- 
eral Counsel’s Exhibit 19 for identification.) 


Q. (By Mr. Sachs) Mr. Stern, T show you what has been 
marked for identification as General Counsel’s Exhibit 19 
and ask you whether or not that is a copy of the notice that 
was posted at or in the composing room of the Sun on or 
about the date which appears on that notice? A. That 
appears to be so, yes. 
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Mr. Sachs: I offer Gencral Counsel’s Exhibit 19. 

Trial Examiner: Any objection? 

Mr. Sundlun: No objection. 

Trial Examiner: The document marked Exhibit 19 will 
be admitted. 


(The document above-referred to, heretofore marked 
General Counsel’s Exhibit 19 for identification was re- 
ecived in evidence.) 


Q. (By Mr. Sachs) Mr. Stern, what was the purpose in 
posting that notice? A. The purpose of that notice was 
to allay what we thought might have been apprehensions 
on the part of the men then working in our composing room 
that their lay-offs were imminent. There had been a few 
lay-offs. And we wanted to assure them that no other lay- 
offs were imminent. 

Q. There had been some seven or cight in addition to the 

people that Mr. Amram calls extras, had there not? 
179 A. Ibelieve that is SO, Sir. 

Q. And you thought that the remaining union em- 
ployees might be fearful that they were subject to being 
laid off in the immediate future? A. That is correct, sir. 

Q. And this notice was posted in order to allay such fears 
as you have described it, is that correct? A. That is cor- 
rect, sir. 

Q. Did the company at the time, in fact, come to the con- 
clusion that the production readjustment had been com- 
pleted and that no more lay-offs are presently contemplated 
as of that date? A. Yes, sir, we did come to that conclusion 
that time, sir. 

Q. When did you reach a conclusion that further lay-offs 
were desirable in the interest of the company? A. I believe 
it was at the end of that week, probably over the weekend. 

Q. Well, now, the next group who were laid off were laid 
off on Monday, March 9, 1959. Would that refresh your 
recollection as to when the decision was made? A. As I 
say, I believe it was over the weekend prior to March 9. 
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Q. Now, during this—or at this time, during this week, 

beginning Monday, March 1, these reserve people at 

180 the Motel were still there, were they not? A. At what 
point in time, sir? 

Q. During the week beginning Monday, March 1? A. 
Yes, sir, they were. 

Q. And they were there—they were drawing compensa- 
tion from the Company, were they not?) A. They were. 

Q. And the company was paying their motel bills? AI 
believe that is correct, sir. 

Q. When I asked you yesterday as to whether or not they 
were receiving any compensation or reimbursement for 
ineals, you said you did not recall, I believe. A. I said that 
I did not think so. 

Q. You did not think so? A. I believe that is what I said. 

Q. Well, I am sure you recall what you said better than 
I do. Have you overnight had occasion to think about it 
further? A. No, sir. 

Q. Are you prepared now to say whether or not they 
were so compensated? A. Not any more authoritatively 
than I did yesterday. 

Q. Isee. 

Mr. Stern, a Robert Squires, whom you had employed on 

the night shift, quit on March 6, 1959, did he not? 
181 <A. I believe so. I would want to check my records 
before saying specifically so. But I believe that is so. 

Q. Very well. 

| also want to make sure I have it straight that Mr. Wint 
and Mr. Schimmel were working during this week on your 
teletypesetter devices, were they not? A. That is correct, 
sir. 

Q. Mr. Wint on the day shift and Mr. Schimmel on the 
night shift; is that correct? A. That is my recollection, 
yes, sir. 

Q. Now, on Monday, March 9, the Company terminated 
or laid off the following employees, did they not: Richard 
Craver, James P. Tyler, Jr., Lowell B. Whittaker, Rich- 
ard D. Lewis, and Lawrence Spilman. 
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Is that correct? 
Mr. Sundlun: So stipulated. 
Mr. Sachs: Mark this as General Counsel’s Exhibit 20. 


(The document above-referred to was marked General 
Counsel’s Exhibit 20 for identification.) 


Mr. Sachs: I have asked the reporter to mark as General 
Counsel’s Exhibit No. 20, a letter dated March 9, 1959 
addressed to Richard Lewis, signed R. C. Kane, Foreman. 

Q. (By Mr. Sachs) I will ask you, Mr. Stern, whether or 

not that letter was given to Mr. Lewis while at work 
182. onthe night shift of March 9, 1959? A. Well, I did 
not give it to him. 

Q. I know that. A. I believe so. But I can’t testify of 
my own knowledge. 

Mr. Sachs: I offer General Counsel’s Exhibit No. 20. 

Mr. Sundlun: No objection. 

Trial Examiner: There being no objection, Exhibit No. 
20 will be admitted in evidence. 


(The document above-referred to, heretofore marked Gen- 
eral Counsel’s Exhibit 20 for identification, was received 
in evidence.) 


Trial Examiner: At this time we will take a five-minute 
recess. 


(Whereupon, a short recess was taken.) 


Trial Examiner: The hearing will resume. 

Mr. Sachs: I believe that General Counsel’s Exhibit 20 
has been received in evidence? 

Trial Examiner: That is right. 

Mr. Sachs: Rather than encumber the record, I will ask 
Counsel for the Respondent whether or not they would be 
willing to stipulate that identical letters were given on the 
same day to the following employees: Richard Craver, 
James R. Tyler, Jr., and Lowell B. Whittaker, which is our 
information? 
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Mr. Sundlun: We will so stipulate. 
Mr. Sachs: Thank you. 


* ° * * s » e e . 


Q. (By Mr. Sachs) With respect to the employees 
who were given these letters on the 9th, they were all 
employed on the night shift, were they not? 

To refresh your recollection, they are Craver, Tyler, 
Whittaker, Lewis and Spilman. A. Would you like me to 
consult the record? 

Q. Yes. It is quite all right, Mr. Stern. 

Mr. Sundlun: We will so stipulate. 

Q. (By Mr. Sachs) And Mr. Voelker, who was given a 
similar letter on the 10th was employed on the day shift, 
was he not? 

Mr. Sundlun: We will so stipulate. 

Q. (By Mr. Sachs) Mr. Stern, of the five men who re- 

ceived those letters on the night shift whose names I] 
185 mentioned a moment ago, they were all floormen, 
were they not, with the exception of Mr. Spilman? 


° es . * e e * * * 
Mr. Sundlun: We will so stipulate with the notation that 
Mr. Lewis was an apprentice. 


* ° ° * * e e * ° ° 


Q. Was there not also a notice posted on that shift with 
reference to a change of hours and the appointment of a 
Mr. Kinney as assistant foreman on the day shift? 

A. I believe that is so, sir. 


Q. (By Mr. Sachs) Mr. Stern, in connection with 

what I have marked for identification as General 

Counsel’s Exhibit No. 23 I would like to ask you to read 

it in some detail. 

Have youdoneso? A. Yes, sir. 

Q. The copy of the notice which you have just read was 

very kindly furnished to me by your attorney, Mr. Hahn. 

I will ask you at this time whether or not it is your recol- 
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lection that there is a copy of the notice which was posted 
on March 9, 1959? A. I believe there is, sir. 

Q. Do you rezall whether or not a similar but slightly 
different notice was posted on the following day, March 10, 
when the day shift arrived? A. I don’t recall that, sir. 

Q. It is your recollection that this is a copy of the notice 
which was posted on the 9th and that it remained posted 
on the 10th when the day shift reported for work? A. That 
is my recollection, sir. 

Q. The reason for asking these questions is that I have 
some information from the Charging Parties that a some- 
what different notice was posted. It may be that their 
recollection is incorrect. 

Mr. Sachs: I would like to ask Counsel if Counsel 
188 or the Company has a copy of a somewhat different 
notice. 

Mr. Sundlun: No, sir. Never heard of it. 

Trial Examiner: Have you offered Exhibit No. 232 

Mr. Sachs: I will do so now, Mr. Examiner. 

Trial Examiner: Is there any objection? 

Mr. Sundlun: No objection. 

Trial Examiner: The document marked Exhibit No. 23 
for identification by the General Counsel will be admitted. 


(The document above-referred to, heretofore marked Gen- 
eral Counsel’s Exhibit 23 for identification, was received 
in evidence.) 


The Witness I wonder if I might go back to an answer 
that I gave to Mr. Sachs a minute ago. 

Mr. Sachs: Yes. Go ahead. 

Trial Examiner: Yes. 

The Witness: He asked me whether the reorganization 
of the night shift and the lay-offs were part of the same 
picture. They were part of the same picture in that I 
believe they were decided on around the same time. But 
the lay-offs were prompted by our judgment about the gen- 
eral operation of the composing room and the progress that 


we were making in breaking in new equipment. I am not 
sure that I made that clear before. 

They were part of the same picture in the sense that they 

were decided on around the sane time. 
189 Q. (By Mr. Sachs) You intended they would both 
go into effect at the same time? A. Yes, sir. 

Q. I want to ask you in connection with that portion of 
the notice which indicates that Mr. Kinney would be ap- 
pointed as assistant foreman on the day shift. You did 
not contemplate any change in the position of Mr. Kane, 
did you? A. No, sir. 

Q. Mr. Kinney was one of the reserve people, was he not, 
that you had at the Clarendon Motel? A. He was, sir. 

Q. You knew, of course, that in this trade that members 
of the ITU are accustomed to working along with an assist- 
ant foreman who is also a member of that Union? A. I 
can’t speak about the trade generally, sir. But this had 
been their practice in our shop. 

Q. You were aware of that? A. Yes, sir. 

Q. Did it oceur to you that the men might resent the ap- 
pointment of Mr. Kinney in connection with this job? A. 
No, it did not, because they had been working under a non- 
union foreman without, to my knowledge, any objection 
since March 1. 

Q. To whom are you referring? A. I am referring to 

Mr. Kane, sir. 
190 Q. That is your recollection that he was a non- 
union foreman at that time? <A. I believe he so 
stated on the night of March 1. 

Q. What was it that he stated with reference to his mem- 
bership in the union? A. Well, it is my recollection that 
he said that one of the conditions under which the men 
would be working subsequent to March 1 was that they 
would be working under a non-union foreman. 

Q. Referring to himself, Mr. Kane? A. I presume so, 
yes, sir. 

Q. Do you know whether or not Mr. Kane was a member 
of the Union at that time? 
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Trial Examiner: By ‘‘that time’’ you mean March 11 

Mr. Sachs: Yes. 

The Witness: I believe he was not. 

Q. (By Mr. Sachs) You did know that at some time prior 
thereto he was? A. Yes, sir. 


* * e * * . * * * 


192 Robert Squires 


was called as a witness and, having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 


Q. (By Mr. Sachs) What is your name and address? 
A. Robert M. Squires. I am in transit. 

Q. Where did you come from when you came to Wash- 

ington for the purpose of testifying at this hearing? 
193. A. Mobile, Alabama. 
Q. When did you arrive here? A. Last night. 

Q. Would you explain what you mean when you say you 
are in transit? A. Well, I brought my—I live in a house 
trailer and I brought my trailer with me so that I would 
be here for the duration of this Court. 

Q. Were you employed at one time by the Northern Vir- 
ginia Sun, Mr. Squires? A. Yes, sir. 

Q. Do you recall when you were employed by them? 
A. Well, it was along the middle of 1958. I don’t remem- 
ber exactly what month or date it was. 

Q. Did you work for the Sun prior to your last period 
of employment? A. Yes, sir. 


e e * * ° * ° * ° ° 


194 Q. Do you recall when it was that you became a 
machinist? A. January 11, I believe, of 1959. 
Q. 1959, you say? A. Yes, sir. 
Q. And from that time on until you quit, would you tell 
us whether or not you worked as full-time machinist for 
the Sun? A. Yes, sir. 


e e * * 
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196 Q. Now, on Sunday, March the 1st, did you report 
for work as usual on the night shift? A. Yes, sir. 
197 Q. Did you observe anything different when you 
reported on that shift from what you normally found 
when you went to work? A. Yes, sir. 

Q. What did you observe? A. There was a full crew in 
there working. 

Q. What do you mean when you say a full crew? A. 
Operators and floorman that were doing the work that we 
did. 

Q. Are you referring to people other than your own 
group that normally reported for work? <A. Yes, sir. 


° e * * * *. * * s 


Q. Was Mr. Kane present? A. Yes, sir. 

Q. Who is Mr. Kane? A. I don’t see him at the present 
time here. 

Q. What position did he hold?: A. He was the foreman 

of the shop. 
198 Q. Did he make any remarks to the employees? A. 
Yes, sir. 

Q. What did he say?’ A. He reminded us that we didn’t 
have a contract there, and they had some rules posted on 
the Board, and we would have to abide by their rules, and 
that none of the extras would be hired. 

Trial Examiner: No other class would be hired, did you 
say? 

Mr. Sachs: None of the extras, 

The Witness: No extras would be hired. 


e * * ° * * * e es 


Q. (By Mr. Sachs) Did you quit your job, Mr. Squires, 
that week? A. Pardon me? 

Q. Did you quit your job at the Sun that week? A. I 
quit March 6. 

Q. Mr. Squires, how long have you been engaged in the 
printing and newspaper trade? A.I started the latter part 
of 1948. 
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Q. Would you tell the Examiner what kind of work you 
have done in that trade since that time and before you quit 
at the Sun? A. Well, I have operated, floorman, proof- 
reader, machinist. 

I also run teletypes and pull tape for the teletypes. 

Q. I understand that at the time you quit you were full- 

time machinist at the Sun on the night shift; is that 
199 correct? <A. Yes, sir. 
Q. Had you done any machinist work before you 
eame to the Sun? A. Yes, sir. 

Q. Tell us what machinist work you did? A. The same 
type that I did there. I have done repairs on the teletype 
unit itself, the teletype machine, and also the regular lino- 
type machine. 

Q. Did you have a job as a full-time machinist in any 
shop or with any employer before you came to the Sunt? 


A. Yes, sir. 

e ° ° * ° * ° * * e 
Q. Did you ever have any experience operating or 

monitoring a teletypesetter device? A. Yes, sir. About a 

year and a half to two years. 


. ° * * ° * ° * ° ° 


201 Q. (By Mr. Sachs) Mr. Squires, did any repre- 
sentative of the Sun ask you whether or not you had 
any TTS experience? A. No. sir. 


Q. Did any representative of the Company ever ask you 
if you were interested in operating the teletypesetter ma- 
chines of the Company? A. No, sir. 
202 Q. Or any machinist work in connection with the 
teletypesetter machine? A. No, sir. They had a 
note on the machines from—it was signed, I believe, by 
one of the publishers, that these machines were not to be 
touched. I think that was the wording of it. 
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Mr. Sundlun: On the basis of the witness’ testimony 
on direct, there being no showing that he ever asked for a 
TTS job or refused one that was offered to him, I have 
no questions of him at all. 

Trial Examiner: You may be excused. 


° . * * * . ° 


207 John K. Mall 


was called as a witness, and having been first duly 
sworn, was examined and testified as follows: 


208 Direct Examination 


Q. (By Mr. Sachs) Your name and address, 
please, Mr. Mall? A. John Kx, Mall. 

Q. Try to talk a little louder? A. John K. Mall, 512 
Fern Street, West Palm Beach, Florida. 

Q. Mr. Mall, did you at one time work for the Northern 
Virginia Sun? A. Yes, I did. 

Q. Do you remember when you started to work for 
them? A. February 5, 1959. 

Q. And what kind of work did you do for the Sun? A. 
I was an operator. 

Q. You mean by that, a linotype operator? <A. Linotype 
operator, yes, sir. 

Q. What shift did you work on? A. I worked on the 
night shift. 

Q. Do you recall, Mr. Mall, when you reported for work 
on Sunday, March 12 A. Yes. I went up there and saw a 
different crew working in there. It wasn’t any of the men 
that I recognized. 


e ° ° * * ° ? * * e 


Q. Mr. Mall, there has been some evidence intro- 

duced in this proceeding that the company sent you 

a telegram on about 10:40 p.m. on that dya, Sunday, March 

1. Did you ever receive such a telegram? <A. No, I 
didn’t. 
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211 Q. If one had been sent, would there have been a 
reason why you might not have received it? A. Yes. 

Because we moved from our old address to another ad- 
dress that Saturday. 

Trial Examiner: That is the day before that? That is 
the day preceding—— 

The Witness: It was February 28th that we moved. 

Trial Examiner: Thank you. 

Q. (By Mr. Sachs) Did you report for work as usual on 
Monday, March 2nd? A. Yes, I did. 

Q. Was that at 6:00 p.m.? A. Yes. 

Q. Was that your regular reporting time? A. Yes, it 


was. 

Q. What happened when you reported for work? A. I 
went in and just stood around for a minute, and Mr. Kane 
came over and asked me if my name was Mall, and I said 
yes. And he said that due to installation of new equipment 
they wouldn’t be needing my serviees any more. 

Q. Is that the extent of the conversation? A. No, I just 


said thank you. And I said ‘‘How do T get my pay?” 
Q. Mr. Mall, how long have you been in the printing 
trade? A. Since February of 1935. 
212 Q. What kind of work have you done in that trade 
during the period since then? 

Have you been in the trade all the time since that time? 
A. Yes, I have. 

Q. What kind of work have you done? A. Well, it has 
been always in small job shops where I had to do every- 
thing from hand setting machine work to floor work, even 
press work in some places. 

Q. Have you had any experience in monitoring or oper- 
ating a teletypesctter device? A. Yes, sir. 

Q. How much experience have you had on that type of 
machine? <A. Four years. 

Q. Where was that? A. At the Florida Times-Union, 
Jacksonville, Florida. 

Q. Will you try to talk a little louder, please. A. Yes. 
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Q. What did you do in connection with the teletypesetter 
machines on that job? A. Just monitored the machines. 
Just kept thera running. 

Q. The operating unit of the teletypesetter, was that like 
the one that they were attaching to the machine you were 

operating, the number 4+ machine? A. Yes, sir. 
213 Q. That is, when you came in that night? A. Yes. 
Q. Did any representative of the company ever ask 
you whether or not you had any experience operating a 
teletypesctter unit? A. No, they didn’t. 

Q. Did any representative of the company tell you about 
the teletypesetter equipment that they were installing? 
A. No. 

Q. Did they ask you whether or not you would be inter- 
ested in operating it for the company? A. No, they didn’t. 

Mr. Sachs: No further questions. 

Trial Examiner: Mr. Spelman? 

Mr. Spelman: I have nothing, Mr. Examiner. 

Trial Examiner: Cross-examination? 


Cross-Examination 
Q. (By Mr. Sundlun) 


° ° ° * ° *. * * e es 


221 Q. Isn’t it equally true that you never told any- 
body in the Sun about your TTS experience? A. 
That is right, sir. 
Q. As a matter of fact, you have given an affidavit to 
that effect, have you not? 


e ° ° * * ° * * ° e 


222 Q. You did give an affidavit, did you not? A. Yes. 

Q. Directing your attention to the bottom part of 
that copy where it is underlined with pencil, it is equally 
true that in that affidavit you affirmed that you did not tell 
anyone on the Sun of your TTS experience; is that correct? 
A. That is right, sir. 
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Q. And when you arrived at the plant at quarter 
of six, did you immediately enter the plant? A. No, 
sir. 

224 Q. You stayed outside for a while? A. Yes, I did. 

Q. Why did you stay outside for a while? A. The 

rest of the boys were on the corner, and I went over there 
with them. 

Q. Now, when you say the rest of the boys, who do you 
mean? A. The regular night shift boys. 

Q. And did you just happen to go over there voluntarily, 
or did someone call you over there? A. I saw them all over 
there. And I just went over to them. 

Q. When you went over there and joined them, what 
happened then? A. Well, the President of the Union was 
there. And he told us what had happened. Told me. Most 
of the boys were there. 

Q. Mr. Taub? A. Yes, sir. 

Q. Do you remember what Mr. Taub told you? A. I be- 
lieve he said something about we are out here right now, 


but we will all go in and see what is going to happen. 
I am not too sure. That has been a year ago. 


° e * * * * ° * ° e 


226 Q. Now, did you at this time on March 1, 1959, 
know Mr. Phillip Stern, the Editor, by sight? A. No, 
T didn’t. 
Q. Did you know Mr. Clayton Fritchey, the Publisher, 
by sight? A. No, I didn’t. 
Q. Did you know Mr. Arnold Sagalyn, the City Pub- 
lisher, by sight? A. No, I didn’t. 
Q. When you went into the plant, what happened after 
you got inside, if you recall? A. Mr. Kane showed us 
297‘ the notice that was on the composing room door. 
Then we all looked at that as we passed into the 
composing room. 
Q. Did you look at it? A. Yes. 
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Q. Do you have any present recollection as to what it 
said? 


es e * * w * * e e i 


The Witness: I believe it had something to do with office 
rules. 
e * cd ° « e * e e 
229 Q. Now, after Mr. Kane got through speaking, did 
230 Mr. Taub have anything to say? A. He said we 

would go along. He said we would stay in and work 

that night. 

Q. Said you would go along and stay in and work that 
night? A. Yes. 

Q. Did you hear him say that? A. That is the impression 
I got, the same general idea from what he said. 


231 Q. (By Mr. Sundlun) Now, Mr. Mall, at any time 
subsequent to March 2d, did the Company offer to re- 
employ you? 

Mr. Sachs: Objection, Mr. Examiner, I believe this, too, 
goes to the computation of back pay, and it is something 
that is more properly handled at the compliance stage in a 
proceeding of this nature in connection with the back pay 
computation. 

Trial Examiner: Well, in view of everything that has so 
far been developed and in view of the pleading that is in 
this, it seems that this question of whether an offer was 
made to him and when it was made is quite essential to an 
understanding of this whole business. 

I think I will permit the question to be answered. 

Do you have the question in mind? 

The Witness: Yes. 

Trial Examiner: Will you answer it, please? 

The Witness: Yes, I received a telegram. 
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Mr. Sundlun: Mark this for identification as Respond- 
ent’s No. 1. 


(The document above-referred to was marked Respond- 
ent’s Exhibit 1 for identification.) 


Q. (By Mr. SundInu) Mr. Mall, I show you a copy of 
a telegram which has been marked Respondent’s Ex- 
232 ~—hibit No. 1 for identification, and I ask you if, accord- 
ing to your best recollection, that is the telegram 
that you received from the company? <A. I am not positive. 
T have a copy, but it doesn’t seem like these were the hours. 
Q. You say you have with you the telegram that you re- 
ceived? A. I believe I have, sir. It is back in my suitcase. 
Q. Would you get it, please? 
Trial Examiner: We will be off the record while the wit- 
ness gets the document. 


(Discussion off the record) 


233 Trial Examiner: On the record. 


Q. (By Mr. Sundlun) Mr. Mall, have you, during 
the recess, had an opportunity to compare the copy of the 
telegram which is marked Respondent’s Exhibit 1 for 
identification with the original which you reecived? A. Yes, 
T have, sir. 

Q. Are they the same? A. Yes, they are, sir. 


235 Q. (By Mr. Sundlun) Now, Mr. Mall, this tele- 
gram, Respondent’s Exhibit Number 1 for identifica- 
tion, which you have identified as being identical with the 
one that you received, requested you to return to your job at 
the Northern Virginia Sun by reporting to work at 9:00 
a.m. on March 26th; is that not correct? A. Yes. 
Q. Now, after you received that telegram, what did you 
do? <A. I called down to local chapel headquarters and 
told then I received a telegram. 
236 Q. Whom did you talk to? A. Robert Schrimsher. 
Q. After making that conversation, what, if any- 
thing, did you do? A. Nothing. 


Q. Did you ever take any further action with reference 
to the telegram, Respondent's Exhibit Number 1 for identi- 
fication, yourself? A. No, sir. 

Q. Did you ever go back to work at 9:00 a.m, on March 
26th? A. No, sir. 

Q. Did you ever send a telegram back to the company 
yourself? A. No, sir. 

Q. Did you ever write out a draft of any language for a 
telegram to be sent back to the company? A, Not me. 

Q. Did anybody ever read to you a telegram and ask you 
whether or not they could sign your name to it? A. Yes. 

Q. What did you say? A. I said yes. 

Q. And who so called you? A. What was that, sir? 
237 Q. Who read it to you? A. Mr. Schrimsher. 
Q. When? A. When I talked to him on the phone. 

Q. Did he have it all prepared at that time? A. As far as 
I know, yes, sir. 

Q. He read it to you immediately? A. Yes. 

Q. That same telephone conversation? A. 1 think so, 
yes. 

Q. You didn’t change any of the language that was read 
toyou? A, No. 

Q. And did you ever physically see either the draft of the 
language or the telegram that was actually sent on your 
behalf? A. Yes. 

Q. Where? A. It was later. I went down and picked it 
up or they mailed it tome. I have that with me also. 

Mr. Sundlun: Mark this for identification. 


(The document referred to was marked Respondent’s 
Exhibit Number 2 for identification.) 


Q. (By Mr. Sundlun) I show you what has been marked 
for identification as Respondent’s Exhibit Number 2 for 
identification and ask you if, according to your 
238 recollection, that is the telegram which you author- 
ized Mr. Schrimsher to send on your behalf? A. 

That is right, sir. 
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242 J. Patrick Downard 


wus called to the stand, and having been first duly 
sworn, was examined, and testified as follows: 


Direct Examination 


Q. (By Mr. Sachs) State your name and address, 
please? A. My name is J. Patrick Downard, 838 
243 Perennial Drive, Louisville, Kentucky. 
Q. Where are you employed? A. Courier-Journal 
and Louisville Times. 

Q. Is that a newspaper in Louisville, Kentucky? A. Yes. 

Q. What is your job at the newspaper? A. lama Pho- 
ton operator. 

Q. How long have you been in the newspaper or printing 
trade? A. Approximately fifteen years. 

Q. Would you tell the Examiner your training and ex- 
perience in that trade? A. Well, I started at the Courier- 
Journal and Times in 1945 as an apprentice. And I learned 
my trade at the paper. I became proficiency on the linotype, 
markup, and ad composition. 

In November of 1957 I was chosen to learn the Photon 
machine. I have been in photocomposition since that time, 
the majority of my time being spent as a Photon operator. 

Q. By whom were you chosen to receive training in the 
Photon machine? A. The management of the Courier- 
Journal and Times. 

Q. Are you a member of the Louisville local of the ITU? 
A. Iam, sir. 

Mr. Sachs: Mr. Examiner, I would like, with your 

244 permission, if Mr. Spelman could continue the exam- 

ination of this witness. He is more familiar with 

the subject matter than I am. And I would appreciate it 
very much. 

Trial Examiner: All right. You may continue, Mr. Spel- 
man. 

Q. (By Mr. Spelman) You say you started your training 
as a Photon operator in November 19572 A. Yes, sir. 
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Q. And where did you reecive that training? <A. At the 
office of the Courier-Journal and Times. 

Q. And who gave you that training? A. The training 
was given to me by three people, one being the supervisor 
of Photocomposition, Mr. Richard Kelly, and Mr. Don 
Dissly, and Miss Marie Heckel. 

Q. Did you ever also attend a school up in Cambridge 
which is operated by the Photon Company? A. No, I did 
not attend the school, but they sent several of the machinists 
to the school in Cambridge. 

Q. And the people who trained you, were they people who 
received training at the Photon school? A. Yes. One of 
our members was sent to the school and subsequently 
chosen supervisor of Photocomposition. That is Mr. Rich- 
ard Kelly. 

Trial Examiner: When you say one of your members, 

what do you mean by that? 
245 The Witness: One of the members of the ITU, sir. 
Trial Examiner: Who was employed in this same 
place where you were? 

The Witness: Yes. 

Trial Examiner: Thank you. 

Q. (By Mr. Spelman) How long did this on-the-job 
training go on, Mr. Downard, in your case? A. Well, we 
experimented with composition before going into actual 
newspaper production with it for a period of six months. 

Q. No. I was referring to your own personal training. 
How long was it before you were able to function as an 
operator of the Photon machine? A. Well, I don’t know 
how you would put it exactly, but I think evervone still 
learns something about the Photon machine each day. And 
I don’t think there is anyone who can truthfully say they 
know everything in the world about the Photon machine. 

Q. I didn’t mean it in that sense. | take it that as your 
training started out you were not actually producing ads 
for publication in the paper? <A. No. 

Q. How long was it before you were able to start pro- 


138 


ducing ads in that work that did appear in the newspaper? 
A. Oh, a period of six months. 

246 Was this full-time training during that period of 
six months? A. After about the first two months, 

yes. I would go down part time and then remain down the 

rest of the day. The reason for that being that we had a 

limited number of machines at that time. 

Q. Now, after you achieved proficiency as an operator, 
did there come a time when you were used in the training 
of other personnel? A. Yes, I trained other personnel. 
I have both trained on management’s time and on my own 
time. I have trained some union personnel. 

Q. How many people were you involved in the training 
off A. Approximately four or five. 

Q. And what previous skills did those people have who 
were selected as trainees under you? A. They were either 
ad operators or compositors. 

Q. What is anad operator? A. An ad operator is a lino- 
type operator who sets display copy for advertising. 

Q. You say some of them were linotype operators? A. 
Yes. I mean by linotype operators in that phase a news 
operator. 

Q. And this training, the training that you gave to these 

people, did that also take place at the premises of 
947 the Courier-Journal? A. Yes, with the full permis- 
sion of management. 

Q. These trainees were selected from the Staff of the 
Courier-Journal? A. Yes. 

Q. Did you in connection with your training ever receive 
any instruction in the kind of paste makeup which is asso- 
ciated with the photocomposition process! A. Yes. We 
had a school; the local union conducted a school in local 
paste-up, and trained approximately 74 percent of the mem- 
bers. 

Q. Did you attend that school? A. I did. 

Q. How long a course? A. The course was three weeks. 

I also attended Indianapolis to see the operations up 
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there. I never went to the school. But we had three men 
who were graduates of the ITU school in paste-up. 

Q. In Indianapolis, Indiana? A. Yes. They were the 
teachers when they came back. 

Q. This paste makeup is a substitute for what process in 
the conventional hot metal composing room? A. It is the 
substitute for setting ads. 

Trial Examiner: You mean setting ads in type? 

The Witness: Yes. 
248 Q. Would it be correct to say that the paste-up 
man in photocomposition is doing what the ad make- 
up man would have done in a hot metal composing room? 
A. That would be very correct to say that, yes. 

Trial Examiner: Pardon me, Mr. Spelman. 

Mr. Downard, I know practically nothing about type- 
setting and the mechanical part of the printing business. 
But am I to understand that the setting of advertising re- 
quires more hand work, more hand setting, than is required 
in the setting of newspaper reading material? 

The Witness: Much more. 

Trial Examiner: And about how much of a page of ad 
which would carry, I presume, twenty-five percent pictures 
and four or five different sizes of type set in different 
angles—how much of that is it fair to say is hand setting 
and how much is just ordinary straight run on a linotype 
machine? 

The Witness: Well, very, very little is straight run on a 
linotype machine. Practically all is ad work. 

Trial Examiner: Thank you. 

Q. (By Mr. Spelman) With respect to the Photon ma- 
chine, did you ever receive any training in the maintenance 
of it as distinguished from the operation? A. Yes. The 

operators were given a short session in maintenance 
249 so that they would be more familiar with the machine 

and wouldn’t damage the machine if something went 
wrong with it, which is very easy to do. 

Q. But I take it this was not the kind of maintenance in- 
struction that would permit you actually to maintain it as 
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a machinist? A. No. We have machinists for that pur- 
pose. And they are trained to maintain it. 

Q. Those machinists were trained where? A. The ma- 
chinists were trained at Cambridge, Massachusetts in the 
Photon factory. They, in turn, came back and trained the 
apprentice boys. 

I think all the machinists went except about three or four 
of the machinists. And they came back, and in turn are 
training those three or four that did not go, and all the 
machinist apprentices. 

Q. When you say came back, you are implying it was the 
present staff of the Courier-Journal, the machinist staff, 
that was sent up for training? A. Yes. 


e ° e * e ° * * ° * 


258 Q. Now, speaking more generally than with re- 

spect to justification, and based upon this experience 
of yours that I have just related, do you have any opinion 
as to whether experience in conventional hot metal compo- 
sition is any advantage to a man who is learning to operate 
a Photon machine? A. I certainly do. And the training 
of an ad operator is a long process. Even several good 
linotype operators never make good ad operators, because 
it is a specialty. And I think being as it is a specialty, a 
former ad operator being transferred to this machine would 
do a good job on it. It has been my experience in training 
personnel that they have done very well on it. 


260 Trial Examiner: During the time you have been 

operating the Photon machine—I want you to ob- 
ject to this if you think it is improper—have you remained 
a member of the union, the ITU? 


* e s * s s 


Trial Examiner: Thank you. 

I want to ask one more question. This Photon machine 
is a technological advance over the conventional machines 
used for setting type or casting type? 
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261 The Witness: Very definitely so, yes. 

Trial Examiner: And does it displace men in its 
operation in doing the same amount of typesetting or pre- 
paring of a display advertisement than the old system? 

The Witness: Well, the only answer I could give you on 
that was a paper I saw on the Milwaukee operation of photo- 
composition over a five-year period. And they claimed that 
they had substantially reduced their manpower and their 
overtime hours. 

Where I work we are working with less situations, less 
men, than we were before. But the men have been trained 
by the company. And there has been very little case of 
layoff. Mostly they have not hired any new men. 

Does that answer your question? 

Trial Examiner: Well, now, from your experience, do you 
find that the Photon machine displaces men that would do 
the same amount of work in the ordinary conventional op- 
eration? 

The Witness: Well, in our operation they have taken out 
the linotype machines 

Trial Examiner: Well, do they use fewer men now than 
they did then doing the same amount of work? 

The Witness: Yes. 

Trial Examiner: How much fewer percentagewise? 

The Witness: I couldn’t hazard a guess. 

262 Trial Examiner: Would you say a third fewer? 

The Witness: No. 

Trial Examiner: A fourth? 

The Witness: No. 

Trial Examiner Well, how much would you say? 

The Witness: If I had to hazard a guess—and it would he 
a guess, because I don’t have figures to back it up— 

Trial Examiner: All right. 

The Witness: —I would say possibly a fifth. 

Trial Examiner: A fifth? 

The Witness: That is strictly a guess. 

Trial Examiner: Thank you very much. 
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Q. (By Mr. Spelman) You said you were a union mem- 
ber. Do you hold an office in the union? A. Yes, sir. I 
arn vice president of Number 10. 


es e e * * es td * ° e 
Phillip M. Stern 
resumed the stand and testified as follows: 


270 Q. (By Mr. Sachs) Mr. Stern, I believe that we 

271 were talking about the notice, General Counsel’s Ex- 

hibit Number 23. I believe we were talking about 

that portion of the notice which indicated that a Mr. Kin- 

ney was going to act as assistant foreman on the day shift. 

Are you aware, Mr. Stern, that Mr. Kinney had worked 
in strike situations before in the newspaper industry? 


* e ° * e ° ° * e « 


The Witness: I am aware of that now, sir, yes, sir. 


° e ° * * ° ° ° ° * 


274 Q. I would like to ask you to take a look at the 
schedule of hours which appears on General Coun- 


sel’s Exhibit Number 23. You do have that, do you not? 
A. I do, yes. 

Q. With respect to those people who were due to report 
at 4:00 a.m., was it the intention of the company to pay 
them any extra premium for that shift? A. No, sir. 

Q. They were all to receive the same scale? A. That is 
correct, sir. 

Q. At least all of the people—well, strike that. I don’t 
know. 

But in any event, it was not your intention to pay any 
additional premium because of the hours at which they were 
to report to work? A. No, sir. 

Q. Now, the net effect of this schedule as you planned it 
was with respect to all of the union employees in the com- 
posing room who were still in your employ, to place them 
all on one shift? Would that be correct? 

I am assuming you call it one shift, some reporting be- 

ginning at 4:00 a.m. and some reporting beginning at 
275 10:00 a.m., if you make that assumption. A. I believe 
that is the case, sir, yes, sir. 
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Q. What was it that the Sun intended to do with respect 
to a night shift? A. We intended, as I believe this notice 
says, to confine the night work to activities in connection 
with the teletypesetter equipment. 

Q. Now, when you say activities in connection with the 
teletypesetter equipment, you are referring to the perfor- 
ators?’ A. Yes. I include that, sir. 

Q. You include it? A. Yes. 

Q. You say it was your intention to confine the work of 
perforators to the night shift? A. No, I did not say that, 
sir. 

Q. Well, what was your intention with respect to the per- 
forators?. A. We intended to have perforation both during 
the day and during the night. 

Q. On both shifts? A. Yes, sir. 

Q. When you referred to teletypesetting equipment, you 
meant the linotype or intertype machines with the teletype 

operating unit, as you call it?) A. Yes. 
276 Q. That is the equipment you had reference to? 
A. Yes. I should say we intended to confine it 
largely to that. There may have been some settings of cor- 
rections or some settings of heads; but it would be largely 
teletypesetter production. 

Q. Now, according to this notiec, you planned to have a 
night foreman, a teletypesctter machinist, and a teletype- 
setter monitor working on that shift? A. Yes, sir. 


° 
282 As a result of this schedule and as a result of what 
you intended to do on the basis of your testimony, 
all of the remaining surviving union employees would be 
assigned to work on the day shift; is that correct? 
Mr. Sundlun: Objection. 
Trial Examiner: Overruled. Answer the question. 


° e * *. * * * * ° 


283 The Witness: Yes, that is correct, sir. 


° * * * * * * 
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285 Q. Well, I try to please. 

The net effect, however, of the men who were laid 
off on the one hand and what your plans were in connection 
with your new operation would be that two more of these 
reserve people, Mr. Jenkins and Mr. Toney, would be work- 
ing at your plant instead of languishing away at the Claren- 
don Motel; is that correct? A. They would be working on 
teletypesetters, one as a foreman and one as a teletypesetter 
monitor, yes, sir. 

Q. Prior to March 10th, they were not actively physically 
working at your plant? A. That is correct, sir. 

Q. Even though they were drawing compensation? A. 
That is correct, sir. 


s e ° * * * e * ° e 


The Witness: You asked me why Paul Wint’s name 
989 did not appear on the notice of March 9. I have had 
an opportunity to reflect on that question since you 
asked it of me. And one distinction that T think was 
initially made clear that may have been lost sight of yester- 
day was the distinction between three separate groups of 
people who were performing in our plant. One was what 
one might call the conventional hot metal people, one was 
the TTS group and one was the Phonton group. 
290 Now, none of the TTS perforators, for example, 
were listed on the March 9 notice. And Mr. Wint 
was a TTS person and not a conventional hot metal person. 
And just in the same sense that the perforators were not 
mentioned, he was not mentioned on that list. 


Direct Examination (Resumed) 


Q. (By Mr. Sachs) 


292 Q. Now, do I understand you to say that for some 
purpose you do not consider the TTS machine to he 
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part of the composing room? A. What I am saying is that 
there are three departments of people, three compartments, 
departments, whatever you want to call them. And the 
TTS people were regarded in a separate compartment in 
terms of personnel from the conventional hot metal people, 
just as the Photon people were regarded in a separate com- 
partment. 

Q. When you say compartment, is this a compartment 
of your mind or somebody’s mind? A. No. The notice of 
March 9 indicates the separateness of the two. The Notice 
of March 9 deals with the conventional hot metal personnel, 
but not with the TTS personnel. 

Q. Well, now, the Photon Machine and the people who 
operate it and who are associated with the work upon its 
product, they and the machine are physically located in a 

separate building, is that correct? .A. That is correct. 
293 Q. And when you installed the teletypesetter per- 

forator machines, the machines that punch the holes 
in the tape, you installed those machines and those person- 
nel in an area that was separated like a separate room at 
that time, did you not? A. At that time it was, yes. 

Q. However, the teletypesetter itself is physically lo- 
cated in the composing room along with the other linotype 
machines? That is correct, isn’t it? A. That is correct. 

Q. And, of course, the man who operates it works in close 
proximity with the remaining personnel in the composing 
room, is that correct? A, That is correct. 


° e * * * * . . e e 


297 Q. Now, the union people who were scheduled to 

report on March 11 at different intervals beginning 
with 4:00 a.m., they did not report, but instead they went 
on strike and established a picket line; is that correct? A. 
That is correct, sir. 


299 Q. Well, now, did you, in fact, put this schedule 
into effect after the remaining union people went on 
strike? A. Which schedule, sir? 
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Q. The schedule that you had posted on this Notice? A. 
Yes, sir. 

Well 

Q. Okay, go ahead, you explain it. A. Well, this sched- 
ule, as you ean see, provides for, I belieye—just a minute— 
it provides for cleven men in the conventional hot metal 
group. And we didn’t have cleven men in the reserve force 
for conventional hot metal. So, when you say did we put 
this schedule into effect, it couldn’t have been exactly this 
schedule, because we didn’t have the same number of men. 
But it was approximately this schedule, as close as we could 

approximate it, as I recall. 
300 Q. And did you not, however, revert to a 2-shift 
operation following March 112? A. We never re- 
verted to a full 2-shift operation. We modified the schedule 
somewhat that we had posted on March 9. 

Q. Didn't you go back to a regular 2-shift operation 
within two days or so following March 11% A. No, sir. 

Q. You did not? A. No, sir. 

Q. Would you describe what you call a modified 2-shift 
operation? A. Yes, sir. I will be glad to. 

We went through that that week, the balance of that week, 
using essentially the schedule that we had posted on March 
9. When I say essentially, I think I should explain we 
didn’t have the same number of men, so it couldn’t be ex- 
actly that. But insofar as the principle on which the March 
9th schedule was based, we did preserve that throughout 
the week. The strike started on a Wednesday, and we 
worked on that principle through that week. 

Now, that principle, as you ean see, involved confining 
the night work largely to teletypesetter production of 
straight matter and doing all of the page make-up work on 

the day shift on a staggered basis starting some of 

301 the day men early in the morning so that all of that 

page make-up work could be done in time to get the 

paper out. We continued that principle throughout that 
week. 
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At the end of that week, as I recall it, Mr. Kane, ex- 
pressed dissatisfaction with that and said that he didn’t 
think it was working. Our paper, as we knew, had been 
going late and had been going with a great many errors, 
and it was not satisfactory to us. 

So, we were very receptive to Mr. Kane’s—that is, we 
could see, ourselves, the reason for Mr. Kane’s saying to 
us that the system as it was then working, as it was then 
in operation, was not working out well. 

So, beginning with the week of March 16 we modified 
that plan slightly, by putting, as I recall it—and I can, if 
you would prefer, refer to some records or memoranda— 
we put two floor men, page make-up men, on the night shift 
almost a week after the strike began. But we left the day 
shift on this staggered starting time basis. 
= * e * * * e * ° * 
311 Q. Mr. Stern, except for the week of March 16, 


the weck immediately following the posting of the 
notice of March 9, except for that week when you had three 


people scheduled to come in at 5:00 a.m., since that time 
there has been no one scheduled to come in earlier than 6:00 
a.m.; is that correct? 


That is correct, as to morning starting hours, they 
now start at 6:00. 


Q. (By Mr. Sachs) You did on that week, how- 
ever, have three people reporting at 5:00 a.m.; is 
that correct? 

Iamsorry. 4:00am. A. That is correct, sir. 

Q. And, therefore, in this Exhibit you had nobody sched- 
uled to report at 4:00 a.m.; is that correct? A. That is 
correct, sir. 

Q. And, thereafter, you had nobody scheduled to report 
as early as 5:00 a.m., or any earlier than 6:00 a.m.; is that 
correct? A. That is correct, sir. 
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319 Q. To continue my line of thought; for the period 

beginning with March 23 and and up to June 7, the 
night shift reported at 6:00 p.m. and there was nobody 
scheduled to report later than 6:00 p.m.; is that correct? 
A. That is correct, sir. 

Q. And the day shift reported at 6:00 a.m. for that period 
except that one employee designed as an apprentice floor 
man reported at 9:00 a.m. on the day shift; is that correct? 
A. Yes, sir. 


326 Q. Can you tell us when you reached what you con- 
sidered to be a full complement of employees in the 

composing room? 

* * ° * * ° ° * °* * 


A. My recollection would be some time in April. But 
this is really only a very hazy impression. I think he was 
much more directly concerned with that than I, sir. 

Q. I understand from this exhibit and the explanation 
which Mr. Amram has given that between the week begin- 
ning March 23, 1959 and the week beginning June 7, 1959, 
there was no change? <A. I believe that to be the case, yes. 

Q. So that if you had a full complement some time in 
April you would have had such a full complement begin- 
ning with March 23, 1959; is that correct? A. Now, in 
order to be precise on this, I would want to check with Mr. 
Kane, who prepared this from the records. But that is my 
understanding, but as I say he prepared it and I did not. 

Q. Well, this is what the exhibit would indicate, 
327 would it not. A. Yes, sir. I believe it would. 


° es e ° * eo e * e * 


329 Q. Mr. Stern, do you employ proofreaders at the 
present time? A. Not as such, sir, no. 
Q. Well, who does your proofreading? A. Editorial per- 
sonnel who also do other functions—editorial func- 
tions. 
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330 Q. When we were there on Monday what shift was 
on? Was that the afternoon shift or the morning 
shift? A. That was the day shift. 

Q. The day shift? A. Yes, sir. 

Q. I thought T saw a young lady in that area where the 
teletypesetter perforators were, who looked like she was 
reading proof. 

Was she reading proof? A. She might well have been. 

Q. Do you know her name? A. Yes. Her name is Pat 
Collins. 

Q. You say she does proofreading? <A. Yes, sir. 

Q. Does she spend all of her time proofreading? A, She 
does not. 

Q. Does she spend a majority of her time proofreading? 
A. I ecouldn’t tell you. 

Q. She is physically located there in the composing room 
along with the teletypesetter perforators, is she not? A. 
Well, the proofreading desk is. She is while she is proof- 
reading. 

Q. You say she does something else besides proofread- 
ing? <A. Yes, sir. 

Q. What else does she do other than proofreading? 

331 A. She is in charge of—at any rate she assists in the 
preparation of what newspapers eall a ‘‘morgue’’ or 
library. She clips the paper every day and pastes the 
clippings on sheets of paper for filing. She does a lot of 
the filing. She files pictures and one-column zines of people. 

And she also docs some writing of obituaries. She does 
what is called, re-write: that is, re-writing of releases and 
that sort of thing that comes in. She is in training to do 
more of that sort of thing. 

Q. Do you have another girl on the night shift who does 
proof reading? A. We do. 

Q. Does she spend a substantial part of her time in 
doing proofreading? A. She spends a good deal of time 
on proofreading, yes, sir. 
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Q. You wouldn’t say it was a majority of her time? A. 
I just don’t know, sir. 
Q. Who would know? A. Well, she would. 
Q. What is her rame? A. Caro] Meadows. 
Q. You don’t know her address by any chance, do you? 
A. No, sir. 
332 Q. The proofreading that these young ladies do, 
that is proofreading of straight matter, is it not? 
A. It is, yes, sir. 
Q. Do you have any other employees who proofread 
straight matter? A. No, sir. 
Q. Where is your proofreading of display advertising 
done? A. It is done in the Photon Department, sir. 
Q. Is that done by any particular person? A. Not that 
I know of, sir. But I am not that intimately familiar with 
that operation. 
Q. Your testimony is that you don’t know whether or 
not it is done by a particular person on one shift any more 
than some other person; is that correct? A. That is correct. 


* e eo s * se ° es se ° 


337 Direct Examination (Resumed) 


Q. (By Mr. Spelman) Mr. Stern, on the question 
of the way you went about recruiting this standby crew 
that was staying at the Clarendon Motel, if I recall your 
testimony correctly, you said you went about it in three 
ways: (1) you contacted other newspapers which you did 
not identify. 

Js that correct? A. That is correct. 

Q. And, secondly, you said that you sent Mr. Reginald 
Kane, your composing room foreman, on one or two trips 
into Virginia and West Virginia for the purpose of re- 
cruitment; is that correct? A. That is correct. 

Q. You also testified that you contacted the American 
Newspaper Publishers Association as a third method of 
recruiting this help. Ts that correct? A. Well, you would 
call it a second-and-a-half method. Because the purpose 
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of that was merely to get their suggestions of—well, 
338 really it should be associated with the first, because 

it was merely to get their suggestions of other pub- 
lishers that I might call to see about possibly getting 
personnel. 

Q. When did you first make contact with the American 
Newspaper Publishers Association in this connection? A. 
It is difficult to fix precisely, but I would say probably late 
January or carly February or something of that sort. 


* e * * ° * * e ° 


Q. Well, in fact, you did contact the paper in 
Worcester, Massachusetts, did you not? <A. Yes, 
sir, I did. 

Q. And that paper that vou contacted in Worcester, 
Massachusetts was a strike-bound paper, was it not, Mr. 
Stern? A. I don’t know whether it was or not. I believe 
it was. 

Q. And it was a newspaper, was it not, which had a 
strike in its composing room, and its composing room was 

then being operated with non-union help; is that 
240 correct? A. J believe that is correct, yes. 
e e * * * e * © . 
Q. (By Mr. Spelman) Let's go to Mr, Nane’s trips, 
Mr. Stern: 


You said that you dispatched him to Virginia and West 
Virginia. But you didn’t tell us so far as my notes show 
when he made his first trip. What is your best recol- 
lection? A. Karly in February. 

Q. You were asked a question by Mr. Sachs. This is the 
way he put it: He asked you whether or not you didn’t 
supply Mr. Kane with lists of union newspapers. That was 
the way he put it. And your answer was—I believe your 
answer was no. 

Does it suggest anything to your mind if I tell you 
that you may have shown him certain ANPA—American 
Newspaper Publishers Association—material or bulletins 
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showing union shops in the West Virginia and Virginia 
area? A. Showing union shops? 

Q. Yes. A. No, none showing union shops. 

Q. What ANP literature did you go over with him? 
A. I went over with him a booklet which shows the scales 
in various cities of mechanical crafts in newspapers. 

Q. Including the cities in this area in which he 
344 was going to make his transcript? A. Yes, sir. 

Q. Wouldn’t it be possible by looking at this ma- 
terial, Mr. Stern, for Mr. Kane to have determined which 
were union and which were non-union shops in those 
areas? 

Mr. Amram: Objected to. 

Trial Examiner: Sustained. 

Q. (By Mr. Spelman) Could you tell from looking at 
this ANPA literature which were union and which were 
non-union shops in the West Virginia and Virginia area? 
A. Not necessarily. 

Q. What was your purpose in going over this material 
with him other than showing him scales as you say? A. 
The purpose was to enable him to see where the likelihood 
was of finding open shops where he might have a greater 
likelihood of finding people who would be willing to work 
for us in the event of a strike. 


346 Q. (By Mr. Spelman) Now, the perforator oper- 
ators that you hired, other than these experienced 
operators that you borrowed for training purposes, the 
other perforator operators that you hired, I take it, were 
not people with previous teletypesetting perforator experi- 
ence? A. With one exception, sir, that is correct. 
Q. So that the ones that didn’t have it were trained on 
the job? A. Yes, sir. 


° sd e e s e e s * ° 


350 Q. I am a little puzzled. Yesterday your testi- 
mony was, in response to Mr. Sachs’ question, that 
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you knew—there was no mention by the Fairchild Company 
to you at the time you purchased this machinery that there 
was any training course, nor did you recall any statement 
by the Fairchild people that this would be available to you. 

Do you remember your testimony in that respect? 

Mr. Amram: Just a moment. 

Mr. Examiner, this I object to. 

My recollection of that testimony was that the witness 

said that they were given no free courses or offered 
351 no free courses by the Fairchild Company. 

And Mr. Sachs, I believe, will recollect that his 
questions went to whether or not the teletypesetter had 
offered any free courses in teletypesetting along with the 
sale of the equipment. The answer was no. 

Trial Examiner: Of course, the record will speak for 
itself. 

Mr. Amram: Yes. 

Mr. Spelman: The record will speak for itself. And, as 
a matter of fact, it doesn’t make any difference. 

Trial Examiner: It doesn’t make any difference, as you 
suggest, one way or the other. 

Mr. Spelman: In any case he was sent up to the Fair- 
child School. 

The Witness: Yes, sir. 

Q. (By Mr. Spelman) Had he had any previous experi- 
ence so far as you knew at the time you sent him there in 
the teletypesetting operation? A. Not that I knew. 

Q. And how long did he spend up at Fairchild in this 
training?) A. Approximately two weeks. 

Q. And was he on the payroll during that period of the 

Northern Virginia Sun? A. I believe so. 
352 Q. And did you pay any of his living expenses up 
at the Fairchild plant at that time? A. Probably. 
But I would have to look at the records to make sure. 

Q. And did you have to pay the Fairchild Company for 
the training that they gave him? <A. I honestly don’t 
recall, 
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Q. He was one, however, who reported on March 1; is 
that right? A. Yes, sir. « 

Q. What did you have in mind for him to do when he 
got to the plant? What was his job to be? A. He was to 
be a perforator operator and he was to help maintain the 
perforator machines. 


° e * * * e ° ° ° 


Q. During this period when you were investigat- 
ing this teletypesetting equipment and buying it and 
installing it, at any time during that period did you 
become aware of the fact that the Fairchild Com- 

pany offered to its customers training in the operation 
and maintenance of its equipment? A. Yes, sir. 


* s e . * ° ° * ° 


355 There is testimony somewhere in this record by 
yourself that at some time—I am not trying to fix 
the time—prior to the last of February, 1958—— 

The Witness: 1958 or 1959? 

Trial Examiner: Iam sorry. 1959. 

—you recruited certain individuals in anticipation of 
something that might happen as a result of your negotia- 
tions then going on with the union. Is that right? 

The Witness: Yes, sir. 

Trial Examiner: And these individuals you brought 
here at the expense of the company. And that while they 
were here, they were kept at the Clarendon Motel. That 
their hotel bills were paid and they were also on your 
payroll at that time. Is that correct? 

The Witness: That is correct, sir. 


360 Q. That is right. So that the people in the photo- 
composition room were going to go to work starting 
March 1? They were not on a standby basis? A. That 
is correct, sir. 
Q. The same thing is true for the perforator operators 
too, is it not? A. Yes, sir. 
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Q. All right. So that broadly speaking, there were two 
categories of people: Category No. 1 were the so-called 
standby people in case the union men went out on strike, 

to take their jobs; is that right?) A. That is correct. 
361 Q. And there was another category of people who 

were not standby but who were hired to fill jobs in 
teletypesetter perforation and teletypesetting operation? 
A. That is correct, sir. 


Trial Examiner: Let me say this now that we 
have finished with this witness. And I say it because 
he has been on the stand for the better part of three days, 
and not because he is a newspaper editor and I would like 
to get my name in the paper. But I say this in all sin- 
cerity that I want to congratulate the witness on his de- 
meanor, his action, and the way he apparently truth- 
367 fully and without hesitation testified to all the 
questions that were put to him by the attorneys for 

the Government and for the Charging Parties. 


Robert Taub 


was called to the stand as a witness, and having been first 
duly sworn, was examined, and testified as follows: 


Mr. Sachs: Mr. Examiner, pursuant to a request made 
to me by Mr. Amram, Counsel for Respondent, counsel 
have agreed that Mr. Taub may testify today, but that 
cross-examination will be deferred until some later point 
of the hearing. 

And I will undertake to see that Mr. Taub is available 
for that purpose. 


Direct Examination 


Q. (By Mr. Sachs) State your name and address, Mr. 
Taub? <A. Robert Taub, 26 Underwood Street, Northwest, 
Washington, D. C. 

Q. Are you President of the Columbia Typographical 
Union, Local 101, ITU? A. I am. 
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Q. For bow many years have you held that office? 4A. 
Since 1955; finishing close to five years now. 

Q. Prior to that time did you hold other offices in the 

local? A. Chairman of the Evening Star and on 
369 Scale Committee, Chairman of the Scale Committee, 
and a member of the Scale Committee. 

Q. You said Chairman of the Evening Star. What does 
that mean? A. Of the Evening Star Composing Room. 
It is the father of the chapel. You represent the union in 
the chapel. 

Q. What does the word ‘‘chapel” mean in your union, 
Mr. Taub? <A. It means the group of people working in a 
composing room doing the composition for a newspaper. 

Q. Of a particular employer? A. That is right. 

Q. As against all of the members of your local? A. 
That is exactly right. 

Q. Mr. Taub, if you would just look at the caption page 
of the order consolidating cases, consolidated complaint 
and notice of hearing issued in this proceeding. 

Mr. Sachs: I am showing him a copy, but it is a copy of 
what is in as General Counsel’s Exhibit Number 1. 

Q. (By Mr. Sachs) On this caption page there appears 
a list of the names of the parties who filed charges in this 
proceeding. Would you look at that list, please? A. Yes. 

Q. Could you say whether or not those people were 

members of Local 101 during February and March, 
370 1959? A. They were. 

Q. Mr. Taub, there has been introduced in this 
proceeding as General Counsel’s Exhibit Number 2 a copy 
of a collective bargaining contract between Local 101 and 
the Northern Virginia Sun, executed on April 21, 1958, 
protected from March 1, 1958 to February 28, 1959. 

Are you familiar with that contract? A. Yes, sir. 

Q. There has also been introduced in evidence as Gen- 
eral Counsel’s Exhibit Number 3 a letter signed by you 
dated December 30, 1958 which in effect was a notice to 
terminate the contract. Do you recall sending that letter 
to the company? A. Yes, sir. 
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Q. I won’t take the trouble to show it to you at this 
point if you say that you recall it. A. I do. 

Q. Mr. Taub, the testimony introduced in this case is to 
the effect that during the latter part of February there 
were some collective bargaining negotiations between the 
representatives of the Sun and the representatives of the 
local. Do you reeall these negotiations? A. Yes, sir. 

Q. The testimony is that those collective bargaining 

negotiations took place on the following dates: Feb- 
371 ruary 17, February 21, February 24, February 25, 
February 26, February 27, and February 28. 

Does that correspond with your recollection? A. It 
does. We did have a meeting scheduled for the 23rd 
which was cancelled by Mr. Hahn. He had some other 
duties. : 

Q. Were you present at those collective bargaining 
negotiations? A. All but two. 

Q. Do you recall which two you were not present at? 
A. The 21st and the 26th. 

Q. Who represented the company at these negotiations? 
A. Mr. Hahn, Mr. Sagalyn and Mr. Stern. 

Q. And will you tell us who represented your local? 
A. Mr. Moore, Mr. Manbeck, Mr. Morris and myself. 

Q. At those meetings when you were not present were 
the other three gentlemen present representing the union? 
A. As I understand it, yes. 

Q. Do they constitute what you eall a seale committee? 
A. Yes. They are elected by the membership. 

Q. Were any employees of the Northern Virginia Sun 
present at these collective bargaining negotiations? A. 
No. 

Q. And would I be correct in inferring that at the two 
mectings at which you were not present the three members 

of the scale committee were present representing 

372 the union? A. Yes, sir. 
Q. Now, calling your attention to the last collec- 
tive bargaining session which you had on February 28, 
do you recall when that meeting started? A. It started 
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in the morning about 10:30 and, of course, lasted until a 
little after midnight. 

Q. Would you describe, please, the circumstances under 
which the meeting broke up? 

Mr. Amram: Objected to. 

Trial Examiner: Overruled. You may answer the ques- 
tion. 

Mr. Sachs: I am just asking him to tell what happened. 

Trial Examiner: That is all. 

The Witness: The employers stood up and said they 
were tired and they were going home. We attempted to 
set up other meetings, but they declined to do so. 

Mr. Amram: That is objected to, because he is now ask- 
ing about what happened at five minutes after midnight. 

Trial Examiner: That is right. 

Mr. Amram: And at five minutes after midnight they 
were tired and went home. And the question about setting 
up other meetings was obviously something that took place 
thereafter, not at five minutes after midnight. 

Q. (By Mr. Sachs) Would you mind telling us what 
took place between midnight and five minutes after mid- 

night? A. The discussion of setting up mectings 
373 was throughout the night. We tried to continue 

negotiations. And they refused to set up meetings 
with us. 

Mr. Amram: Now, Mr. Examiner—— 

Trial Examiner: This all happened before they broke 
up. That is the testimony. 

The Witness: Yes, sir. 

Mr. Amram: Yes. 

Trial Examiner: All right. 

Mr. Amram: Now, I must object on another ground. 

Trial Examiner: All right. 

Mr. Amram: The charge that was filed here by the 
Union members and the complaint that was filed here by 
the Government says absolutely nothing about the nego- 
tiations. 

The only charges that are filed and the only complaint 
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that is made relate to matters that happened on March 
Ist, March 2nd, March 9th, and March 10th. And there 
is no complaint of any kind with respect to anything that 
happened prior thereto. 

Trial Examiner: That is right. But in order to under- 
stand what happened on March 9th, 10th, and the other 
days in March that you have indicated, it is necessary 
that the background of the matter be given to the Trial 
Examiner so he may evaluate what happened. 

And for that reason only we will let this into the record. 

Mr. Amram: For that reason only? 
374 Trial Examiner: That is right. 

We are not going to make a refusal to bargain 
case out of this at this late date, I don’t think. 

Mr. Sachs: No. The complaint does not allege a viola- 
tion of Section 8(a)(5) of the Act. 

Trial Examiner: No. 

Mr. Sachs: Which would be a refusal to bargain viola- 
tion. 

Trial Examiner: Am I correct in saying that is merely 
background evidence to a large extent? 

Mr. Sachs: Well, as I understand background evidence, 
it is evidence which is part of this record and goes to the 
evidence. It occurred less than twenty-four hours before 
the actual discharge. 

Trial Examiner: That is right. 

Q. (By Mr. Sachs) Mr. Taub, I show you what has been 
introduced in this proceeding as General Counsel’s Ex- 
hibit 5, a telegram which you sent to Mr. Hahn, Attorney 
and representative of the Sun. 

Would you look at it please? A. Yes, sir. 

Q. Is that a copy of the telegram which you sent to Mr. 
Hahn? A. Yes, sir. 

Mr. Amram: That is the original, isn’t it, not a copy? 

Mr. Sachs: I don’t know how T would have the original 

unless Mr. Hahn gave it to me. But that is possible. 
375 Mr. Amram: I beg your pardon. It is marked at 
the top ‘‘Confirmation Copy.”’ 
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Mr. Sachs: I will show it to the examiner. 

Trial Examiner: Yes. I don’t want to sit here in a 
vacuum, I am sure. 

Q. (By Mr. Sachs) Mr. Taub, there has also been intro- 
duced in evidence in this proceeding as General Counsel’s 
Exhibit Number 4 a telegram to you signed ‘‘ Publisher, 
Northern Virginia Sun.’? And I would like for you to 
look at that telegram. 

Trial Examiner: That is what exhibit number? 

Mr. Sachs: Four. 

Trial Examiner: Thank you. 

Mr. Sachs Mr. Examiner, if you would like to refresh 
your recollection of that, here is a copy. 


(The document was handed to the Examiner.) 


* ° e ° * ° * e ° 


* 
377 Q. (By Mr. Sachs) I ask you to look at the com- 
pany’s telegram to you, Mr. Taub, General Coun- 
sel’s Exhibit Number 4. There has been testimony in this 
case that the company representative sent that telegram 
to you at about 1:00 a.m. March 1, 1959, which was, of 
course, less than an hour after you folks terminated your 
negotiations. 

T will ask you now: did you receive that telegram from 
the company at the time when you sent to Mr. Hahn the 
telegram that has been received in evidence as General 
Counsel’s Exhibit Number 5? A. No. 

If you notice, this was addressed to my home. And the 
Seale Committee was downtown, I imagine, between 3:00 
and 4:00 in the morning. So, I didn’t receive this. It was 
at my home when I got there. But I didn’t receive it at 

the time. 
378 Q. When did you send to the company or to Mr. 
Hahn, rather, the telegram which has been marked 
General Counsel’s Exhibit Number 5? A. We were in dis- 
cussion—I imagine it was about 1:00 am., some time 


around 1:00 a.m. 
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Mr. Sachs: Is there anything on there, Mr. Amram, that 
indicates when it was delivered? I sce ONL.” Does that 
mean night letter? 

Mr. Amram: It means night letter, yes. 

Mr. Sachs: Those are not supposed to he quite as fast 
as regular telegrams. 

Mr. Amram: This is beyond me. T see where the time 
1:00 a.m. down at the bottom below the signature—— 

Mr. Sachs: That is part of the text. 

Mr. Amram: That is apparently what the Telegraph 
company always does, which is to repeat all numbers and 
symbols in the body of a telegram on a separate string 
when they are done on the teletyper. But I don’t see any 
date at the top at all. So, I can’t help on that one. 

May I sce the other? 

Mr. Sachs: Yes. 

Mr. Amram: That one is GC-4? 

Mr. Sachs: That is GC-4, yes, the company’s telegram 
to the union. 


Mr. Amram: GC-5 apparently likewise shows no time 
at all. 

379 Mr. Sachs: That is with respect to the delivery. 

Mr. Amram: No. With respect to the sending 


time. 

Mr. Sachs: Well, getting back to GC-4, apparently my 
eyes are better than yours. There is a stamp there 
“Yfarch 1, 1:00 a.m.’ and after that “9.02.7? Would that 
mean it was sent at 1:00 a.m. and delivered at 9:02? 

Mr. Amram I don’t know what that means. I have no 
idea. I have no idea. 

Q. (By Mr. Sachs) In any event, is it true that those 
two crossed as far as you are coneerned? A. Oh, yes, they 
did. 

Q. And did you thereafter receive from the Sun the 
telegram which has been introduced in evidence as Gen- 
eral Counsel’s Exhibit Number 62 A. Yes, sir. 

Mr. Sachs: I will hand this one to the Examiner. 
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Trial Examiner: Yes. Thank you. 

Q. (By Mr. Sachs) Were you and the Seale Committee 
present at the offices of the union at 10:30 on Monday 
morning in accordance with the invitation set forth in 
the telegram which you sent to the company? A. Yes. 

Q. Would you tell us whether or not the representatives 

of the Sun appeared? A. Monday morning? 
380 Q. Yes. A. No, they did not. 

Mr. Amram: Objeeted to. 

Trial Examiner: Overruled. 

Mr. Amram: My objection would go to the same ground, 
that bargaining here is irrelevant. 

Trial Examiner: Yes. 

Q. (By Mr. Sachs) Mr. Taub, during the bargaining 
sessions that you had with the representatives of the Sun, 
did any of those representatives say anything to you or 
your committee concerning some new equipment which 
they had purchased and were about to install, including 
the photon, the teletypesetter and teletypesetter perfora- 
tors? 

Mr. Amram: Objected to. 

Trial Examiner: Overruled. Go ahead. 

Mr. Amram: Mr. Examiner, wouldn’t it be better if we 
simply noted a general objection on my part to the testi- 
mony respecting—— 

Trial Examiner: Yes. You may have a continuing ob- 
jection to the entire line of questioning. 

Mr. Amram: Yes. Respecting the negotiations. 

Trial Examiner: Yes. 

The Witness: At no time did they inform us of any 
equipment coming into the Sun composing room or any 

part of the Sun. 
381 We pointed out to them on late Saturday that we 
heard the equipment was coming in. And we 
wanted to discuss the bargaining agent for that equip- 
ment. 

Q. (By Mr. Sachs) How did you hear it? A. Two ways. 

I received a phone call 
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Mr. Amram: Objected to. Hearsay. 

Trial Examiner: Overruled. Go ahead and answer the 
question. 

The Witness: —from a Mr. Bob Schrimsher, who 
phoned me, And then we had a visitor from the Sun who 
came during the breaking up of the lunch period of the 
negotiations. 

Q. (By Mr. Sachs) What do you mean by a visitor from 
the Sun? A. One of the members of the union. 

Q. Who was employed at the Sun? A. That is right. 

Q. What was his name? Do you recall that? A. No. 
I have it in my notes I know. But I can’t remember it off- 
hand. 

Trial Examiner: It doesn’t make any difference. 

Q. (By Mr. Sachs) You testified, Mr. Taub, that you 
told the representatives of the Sun that you had heard 
that they had this equipment. And then what did you 
say? A. We asked them to discuss jurisdiction, the bar- 

gaining agent, for that equipment. They didn’t 
392 oven at that time tell us that the equipment was 

coming in. And they said they didn’t have to dis- 
cuss it. 

Mr. Amram: I object. 

Now, Mr. Examiner, we are going into the details of the 
negotiation. 

Mr. Sachs: T would just as soon not go into that, Mr. 
Examiner, frankly. 

Trial Examiner: All right. Go ahead. 

Mr. Sachs: I just wanted to bring out what T have 
brought out. 

Q. (By Mr. Sachs) Have you given us, Mr. Taub, in 
substance all of the discussion with reference to the new 
equipment after you told them that you had heard about 
it?) A. Well, we again attempted to discuss it. And they 
just refused to admit that they had it. And they refused 
to negotiate with us. 

Mr. Amram: Objected to and T move that that be 
stricken, Mr. Examiner. 
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Trial Examiner: I will leave it in the record now that 
it is in there. 

Mr. Amram: Mr. Examiner, I can’t move to strike 
something out before it goes in. 

Trial Examiner: I know. 

Mr. Amram: The witness, after the ruling 

Trial Examiner: Well, just leave it stay in there. 
383 It will be evaluated when I examine the record. 

Q. (By Mr. Sachs) Did the representatives of the 
Sun inquire of you or your committee during the bargain- 
ing negotiations concerning whether or not you had 
among your members people who had had any experi- 
ence on this new equipment? A. At no time during 
negotiations, 

Mr. Amram: Objected to. 

Trial Examiner: Did you object? 

Mr. Amram: I objected, yes. 

Trial Examiner: Overruled. The answer may stand. 

Q. (By Mr. Sachs) Did the representatives of the Sun 
at any time during the negotiations inquire as to whether 
or not any of your members might be interested in oper- 
ating any of this new equipment? <A. No, sir. 

Mr. Amram: My objection goes to all of this. 

Trial Examiner: You may have a continuing objection 
to the entire line, yes. 

Q. (By Mr. Sachs) You testified, Mr. Taub, that it was 
during these negotiations in the latter part of February 
that no mention was made with reference to this equip- 
ment that the company had purchased, Had any repre- 
sentative of the Sun talked to you about new equipment 
at any time prior to those collective bargaining nego- 
tiations? A. Yes. Mr. Hahn called me on the tele- 

phone. 
384 Q. Can you fix the date of that telephone call? 
A. No, T cannot. 

Q. Could you give us your best estimate? A. I think 
it was about four or five months prior to the expiration 
of the contract. 
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Mr. Amram: Which is objected to, then, for an addi- 
tional ground that it is wholly irrelevant and immaterial 
as to transactions that took place in March. 

Mr. Sachs: I believe Mr. Stern brought that in, even 
though he wasn’t one of the parties to the telephone con- 
versation. 

Trial Examiner: I think so. 

Mr. Sachs: And IT did not object. 

Mr. Amram: You asked him. I didn’t. 

Mr. Sachs: I didn’t think it was responsive. 

Trial Examiner: All right. Overruled. The question is 
answered, isn’t it? 

Have you answered the question? 

The Witness: Yes. 

Q. (By Mr. Sachs) Tell us what that conversation was 
about. Or tell us the conversation, AA. Mr, Hahn asked 
whether or not the Typographical Union had men trained 
for the photon. And at that time T explained to him it was 
a new machine, not too many in the shops, and that we 

don’t have any people standing by, but that there 
385 are two ways where a person ean be trained: (1) to 

send them to the factory, or when they buy the ma- 
chine to have the factory man come into the plant to train 
that person. 

And at that time I asked him if he knew what else had 
to go with the photon, such as a dark room, and he said 
“Oh.”? And I said, ‘¢1 will eall you back.’’ 

And it was about a day or two after that that he called 
me back, and he said, ‘‘We are not going to get the 
photon.’’ 

Q. Was this the only occasion when any representative 
of the Sun spoke to you concerning new equipment of any 
kind? A. Yes, sir. 

Q. During these bargaining negotiations, Mr. Taub, did 
you or any of the union representatives threaten to strike 
at any time? 

Mr. Amram: Objected to. 

Trial Examiner: Overruled. 
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You may answer. 

The Witness: At no time during the meetings when I 
was there. 

Q. (By Mr. Sachs) Was the word ‘‘strike’’ mentioned 
at any time during the meetings? 

Mr. Amram: Objected to. 

Trial Examiner: Overruled. You may answer. 

The Witness: No, sir. 

Q. (By Mr. Sachs) Was anything like ‘‘strike’’ 
386 mentioned, like ‘“‘work stoppage’? or ‘‘quitting 
work” or anything like that? A. No, sir. 

Mr. Amram: Objected to. 

Trial Examiner: You have a continuing objection. 

Mr. Sachs: After I ask a question, Mr. Amram may 
object. If he does, would you wait until the Trial Exami- 
ner rules on his objection. And if he says ‘‘overruled”’ 
then you may answer. 

The Witness: I certainly will. 

Q. (By Mr. Sachs) Did the representatives of the Sun 
make any inquiries as to whether or not the Union would 
go on strike if no agreement were reached? A. No, sir. 

Q. Did they make any inquiries as to whether or not the 
Union planned to go on strike when the contract expired 
on February 28? A. They did not. 

Q. Would you explain the procedure which you are 
required to go through under the rules and bylaws and 
regulations of your union in the event you desire to go 
on strike? 

Mr. Amram: Mr. Examiner, I think this goes even be- 
yond my continuing objection. 

Mr. Sachs: IT plan to connect it up with the representa- 
tives of the Sun—— 

Mr. Amram: Well, Mr. Sachs now wants Mr. 
387 Taub to make a talk on the Union internal proce- 
dures under their charter and bylaws. 

Mr. Sachs: I plan to connect it up to show that this 

Trial Examiner: Well, as I remember the testimony, the 
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bylaws of the Union were supposed to be attached to the 
contract. 

Mr. Amram: Those are the general laws, so-called, 
which deal, I think, only with terms and conditions of 
work in union shops. 

Trial Examiner: Then if 1 am wrong on that, we will 
take the testimony subject to a motion to strike if it is 
not connected with the Respondent. 

Go ahead and answer the question. 

Q. (By Mr. Sachs) Would you explain what your pro- 
eedure is, Mr. Taub? A. Yes, 

Originally the Scale Committee is elected to prepare a 
proposal. After they prepare the proposal, they return to 
the Union mecting where the membership have the right 
to make changes, amendments, and then vote that that is 
the proposal to be submitted. We have our contract de- 
partment look it over to see if it fits the policy and law. 
And then we sit with the employer. 

The committee negotiates, but at no time do I as presi- 
dent have the right to ask for a strike. The committee 

has the right to do that. 
388 We continue negotiations and the records in 
Washington will show that we continue negotiations 
even after the expiration of a contract. And we then keep 
talking up until there is a deadlock if one comes about. 

The next step is that we must notify our International 
office after the union decides that a deadlock has oceurred. 
They, in turn, send in a representative who tries to do his 
best in negotiations. If he succeeds, well, we have no 
problem. 

He must go through the same procedure we do in send- 
ing the contract to the membership in the negotiated pro- 
posal, the tentative agreement, and then the members make 
the final decision. 

At no time does the president or the committee have the 
right to make the final decision. The members by vote 
have the say. 
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Q. Suppose you don’t reach an agreement with the com- 
pany after the International representative participates? 
A. Then we have the right to vote to ask the Executive 
Council’s permission to take a strike vote. 

Q. Is that an organization of your International in In- 
dianapolis?’ A. Yes. That is our parent body. 

Q. What happens after that? A. And at all times 

389 we must notify the membership in their chapels by 

notice that on such and such a day a report of the 

committee will be given and a strike vote will be taken. And 
then the membership by vote makes the decision. 

Q. And did Mr. Hahn know about this? 

Mr. Amram: Objected to. 

Trial Examiner: Sustained. 

You might ask if he had informed Mr. Hahn of this 
procedure. 

Mr. Sachs: I am sorry. I can’t hear you, Mr. Exam- 
iner. 

Trial Examiner: You might ask him if he had informed 
Mr. Hahn of this procedure, or the company. 

Mr. Sachs: Yes. Thank you. 

Q. (By Mr. Sachs) Did you ever discuss this matter 
with Mr. Hahn, what your strike procedure was? A. The 
first time I met Mr. Hahn and Mr. Sundlun in our first 
dealings with them we at that time presented him with our 
law books. But at no time did we ever get together on a 
complete procedure on strikes, because I never thought we 
would ever have one. 

Mr. Amram: I move that the latter part be stricken 
out as not responsive. 

Trial Examiner: That portion 

Mr. Sachs: Well, I am not through. 

Trial Examiner: That portion of the witness’ answer 

in which he said “T did not think we would ever have 
390 one,”’ referring to a strike, may be stricken. 
Q. (By Mr. Sachs) When did you meet Mr. Hahn 
for the first time? A. I think it was about 1956 when he 
was connected with the Washington Printers. 
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Mr. Amram: Is that a different firm from this one? 

Mr. Sachs: Yes. That is a firm which is a predecessor 
of another firm from whom the Northern Virginia Sun got 
its equipment, as I understand it. 

Mr. Amram: Objected to. 

Trial Examiner: Well, he is merely giving the statement 
as to when he was connected with a certain company. He 
is merely fixing a date or a time. 

I see no reason for objection. 

Overruled. Go ahead. 

Q. (By Mr. Sachs) This strike procedure which you 
have outlined, is that in your general laws? Or is that in 
some other document? <A. It is in the same book under 
‘*Bylaws.”’ 

Q. And at one point or another you say you furnished 
Mr. Hahn with a copy of that book? A. Yes. Every time 
we sat with him in negotiations we gave him fresh books, 
up-to-date books. 

Q. What do you mean by every time you sat with him? 

Do you mean every meeting that you had you gave 
391 him new books? A. In the negotiations I am speak- 

ing of, new contracts. The first contract and the 
second contract. I made a special trip to his office and 
supplied him with our proposals, plus the book that holds 
the general laws. It is our constitution and bylaws. 

Q. Mr. Taub, does your union, either your local or the 
international, have any policy that has been described as 
a ‘‘no contract no work’? policy? A. No, sir. 

Q. Has it occurred in this area that you continue to nego- 
tiate a contract after the contract has expired? 

Mr. Amram: Objected to. 

Trial Examiner: Overruled. Answer the question. 

The Witness: Yes, sir. Time and again. 

We are in negotiations now past the dates of two con- 
tracts. 

Q. (By Mr. Sachs) What are the expiration dates of 
those contracts? 
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Mr. Amram: Aren’t we getting al! over the place here? 

Trial Examiner: Sustained. You need not answer that 
question. 

Q. (By Mr. Sachs) How long have you been actively 
connected with this local, Mr. Taub? A. Since 1935. 

Q. How many strikes has the local been engaged 
392 in during that period? A. One strike in the com- 
mercial jobs in 1953, and a two-day union meeting 

of the newspapers in 1943. 

Mr. Amram: Objected to for the same reason. It has 
nothing to do with this case at all. 

Trial Examiner: Probably not. I think I will sustain 
the objection. 

The answer may be stricken. 

T don’t see where it has any bearing on this matter. 

Mr. Sachs: Well, I think it does have a bearing on the 
motivation throughout, Mr. Examiner, as to the genuine 
likelihood of a strike occurring on the 28th of February 
under all of the circumstances. 


Trial Examiner: I think not. 


Mr. Sachs: The motivations of the Respondent is one 
of the principal issues here. 

Trial Examiner: I will not change the ruling. 

Q. (By Mr. Sachs) Mr. Taub, Mr. Stern, who testified 
previously in this proceeding, testified about some meet- 
ing on February 9, 1959. What is your recollection of that 
meeting, if any? 

Do you recall such a meeting? A. Yes. At that time— 
I know prior to the 9th I talked with Mr. Hahn, and he was 

short a copy of our proposal. And I told him I would 
393 _ be over to see him about that contract. And I gave 
him a proposal plus the ITU law book. 

Q. Was it your understanding that you were meeting 
for the purpose of negotiating a contract at that point? 
A. Not my understanding. But I believe he was under 
the impression that we were going to meet. We didn’t 
officially begin negotiations until the 17th. 
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Q. Did he say something to indicate that he had mis- 
understood the purpose of the meeting? A. Well, we 
parted friendly. And just a misunderstanding. And that 
is all there was to it. 

At that time I did tell him that we—that I cannot nego- 
tiate alone; that we must do it through an elected scale 
committee. 

Q. Now, Mr. Taub, were you present at the vicinity of 
the plant on the night of Sunday, March 1, the first shift 
which was scheduled to report for work following the ter- 
mination of the negotiations? A. Yes, sir. 

Q. What time did you get there?’ A. About 5:30. 

Q. What was your purpose in going there? A. To make 
sure that the members there don’t get all excited and do 
something which I didn’t know about. And I wanted to 
inform them of the negotiations. 

Q. Will you tell us what occurred at that time? Well, 

strike that. 
394 Did I ask you when you arrived at the plant? A. 
Yes. Five-thirty. 

Q. Tell us what happened when you got there? A. Well, 
the members that were scheduled to go to work met with 
me across the way, and I explained the situation to them, 
and reminded them of our laws and how they should behave. 

They wanted to know what they should do. I told them 
they should report to work because we negotiate beyond 
expiration dates. We always have done that. And that 
they should continue to report as though nothing had 
happened. 

About five minutes of six I told the members that I would 
go in with them. And we went into the Sun building. 

Q. As I understand it, you go in through the Sun build- 
ing through the editorial offices; is that correct? A. Yes, 
sir. 

Q. Then you go into the composing rooms through a 
door which leads from the editorial offices into the compos- 
ing room? <A. That is right. 
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Q. What, if anything, oceurred when you went into the 
composing room along with your members? 

Excuse me, Mr. Taub. When you refer to your members, 
you are referring to those members who were scheduled 
to go to work on that shift? A. Absolutely right. Just 
those. 

When I opened up the door and went into the 

395 composing room, I guess I was about three or four 

feet inside the door when Mr. Hahn came un to me 

and wanted to know what I was doing there. I said noth- 

ing, just our people are reporting for work, and he left 

and consulted—I know Mr. Stern was there and Mr 
Sagalyn—oh, I would say, for at least five minutes. 

He came back and said, ‘‘All right, let your men so 
to work.”’ 

I did see other people there. And I knew they didn’t 
belong to the Typographical Union. And I know Mr. Kane 
was talking to some of our people. But in the meantime 
I engaged in conversation with Mr. Hahn and said to him 
that as long as our people are going to work. how ahout 
setting up a meeting for negotiations? 

Well, there was no answer from him on that. But he 
did say, ‘‘To avoid a disturbance, why don’t you leave?’’ 

At that time I said, ‘‘If management would ask me to 
leave, I would.’’ 

Mr. Stern came to me and asked me to leave. And I did. 
But there is one thing I would like to add: before we went 
into the place, the police were out there. The police were 
inside. I don’t know whether they were County Police 
or private police. But they were inside the building and 
outside the building, scout cars and all. 

Q. Mr. Taub, there has been testimony introduced in 

this proceeding tending to show that certain em- 
396 ployees were laid off, were discharged, from the 

Sun on March 1 and 2. Did you learn about those 
discharges? A. Yes. 
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Q. In what way did you learn? A. Through Bob Schrim- 
sher, one of our members who kept in touch with me, 
because our office is in Washington. 

Q. Did Mr. Schrimsher }.old some office as chapel chair- 
man on the night shift? A. Yes. 

Q. Would you tell us whether or not there was a meeting 
of this group of employees on the afternoon of March 10th, 
a Tuesday, I believe? A. Yes, there was. 

Mr. Amram: I am sorry, | didn’t hear the question. 

Mr. Sachs: Whether there was a meeting on Tuesday, 
March 10th, the afternoon? 

Mr. Amram: Of what? 

Mr. Sachs: Well, I will ask him. 

Mr. Amram: Oh, I see. 

Q. (By Mr. Sachs) Will you tell us how that meeting 
eame about? A. Again T received phone calls telling me 
what was going on in the Sun composing room. And I 
decided at that time to keep the members informed that 

they should come down to the union headquarters 
397. and we will discuss the entire Sun situation, And 
that we did. 

Q. Who was present at the meeting? A. Most all of the 
members—most all of the people that worked for the 
Northern Virginia Sun, including the Seale Committee 
and myself. 

Q. And did that also include the ten members who were 
still working for the Sun? A. Yes, sir. 

Q. Was there a decision made to go on strike and picket 
the Sun? A. Well, it wasn’t done just that way. 

Q. Well, tell us just what occurred? A. We discussed 
the entire problem 

Mr. Amram: One moment, please. 

Mr. Examiner, since this relates to transactions in which 
no person participated outside of the internal arrange- 
ments of the union, I am not sure that the exact trans- 
actions that took place are admissible, although it is clearly 
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admissible for Mr. Taub to state what took place thereafter 
with respect to the Sun. 

That is, the internal transactions that took place out of 
the hearing of anybody connected with the defendant. I 
doubt that that is admissible. Although, the conclusion, 
I think, is entirely proper. 

Trial Examiner: I think the fact that they voted 
398 to strike would be about all that should be put into 
the record. 

Mr. Amram: Yes. 

Trial Examiner: We don’t want the union meeting in 
here, do you? 

Mr. Sachs: Well, I would like to call the Examiner’s 
attention to the allegations contained in paragraph 9 of 
the complaint. 

Trial Examiner: Now, wait a minute. Let me find it. 

Mr. Sachs: Does the Examiner have a copy of it? 

Trial Examiner: I have it right here. 

Mr. Sachs: And I am offering this testimony as bearing 
on that allegation. I have never heard of a proposition 
that you couldn’t testify to anything unless the other side 
was present about the incident testified to. 

Mr. Amram: No, no. 

Trial Examiner: Well, as I understood the import of 
the question, you were asking him regarding a union meet- 
ing and everything that happened in it; isn’t that right? 

Mr. Sachs: Well, this was the meeting at which the ten 
remaining employees decided to quit work and go on 
strike. And I am introducing evidence to show why they 
did so, pursuant to the allegations contained in paragraph 
9 of the complaint, the material, what the complaint al- 
leges. 

Mr. Amram: I think that if Mr. Sachs wants to 

399 call an individual member of the union and ask him 
to testify what he did, this might be properly ad- 
missible. But here is a complete stranger to the Charging 
Parties who in effect is asked to testify as to what the 
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Charging Parties said to him in the course of a meeting 
between him and the Charging Parties. 

Now, frankly, Mr. Sachs, this goes beyond anything in 
my experience as to how you prove a fact. Clearly you 
ean ecall each Charging Party and ask him about what he 
did, and if it is admissible, why he did it. But you cer- 
tainly cannot call a stranger to testify about what the 
Charging Parties told him they were doing and why they 
did it. That goes beyond anything I have ever heard of. 

Trial Examiner: I think you are right. 

T will sustain the objection. 

Mr. Sachs: Well, Mr. Examiner, T swear I have only 
been in this business for over twenty-five years, but I don’t 
understand what the problem is. This complaint alleges 
that these employees went on a strike. 

Trial Examiner: That is right. 

Mr. Sachs: And this was caused and prolonged by the 
unfair labor practices of the respondent. 

Trial Examiner: All right. 

Mr. Sachs: Now, I am asking this witness, who was 
present at the mecting when these people decided to strike, 

to tell us what the discussion was and what the 
400 reasons were for making that decision. 

He was there. He is present. And like any wit- 
ness to anything he has observed, he certainly has a right 
to tell what his recollection was. 

Trial Examiner: Now, if you are going to prove what 
is in the complaint here, that the respondent engaged in 
certain unfair labor practices which caused this strike, 
then prove the fact that the unfair labor practices took 
place; don’t have a union meeting in which somebody testi- 
fied they got up and they said this is what happened, and 
somebody said this is what happened, and, therefore, we 
did this. 

I won’t change the ruling. 

I think some of these men are available. 
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Mr. Sachs: Yes, they are all available. I see no reason 
why this witness cannot describe it. 

Trial Examiner: All right. 

Mr. Sachs: Very well. 

I have no further questions. 

Trial Examiner: Do you have anything of the witness, 
Mr. Spelman? 

Mr. Spelman: Yes, a few questions, Mr. Examiner. 

Q. (By Mr. Spelman) Mr. Taub, is photocomposition— 
you know what I am talking about when T say photocom- 
position? A. Yes, sir. 

Q. Is that process done in any newspapers in the 
401 City of Washington? 
Mr. Amram: Objected to. 

Mr. Spelman: Shall I state my reasons for the question? 

Trial Examiner: Yes. What is the object of going into 
that? 

Mr. Spelman: I want to show what the union’s policy is 
in the City of Washington, this union that we are dealing 
with here, with respect to the photocomposition and paste 
make up process, namely, that it welcomes the coming 
of machinery, of this type of process, it negotiates with 
respect to it, it has no policy of opposition to it, it trains 
its people to do it, and has done so since the inception of 
these devices. 

This goes to the question, for example, of an inference 
that might be drawn that this is a process so unrelated, 
let us say, to the printing trades that there was no occasion 
for the company making any offer to these union people. 

Mr. Stern, for example, tricd to make it appear that 
many of these processes are quite separate, in his mind 
quite compartmentalized, from composing room processes. 

Trial Examiner: I will take the testimony. 

Mr. Amram: May I note before you do so a vigorous 
objection. 

Mr. Sachs called and examined at length yesterday a 
man who is a recognized expert, and qualified as an expert 
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on photocomposition. And he testified not only as 
402 to the actual details of the techniques of the process, 

but also testified as to its use at the Louisville 
Courier-Journal and large details about the training pro- 
grams, and so on, 

This man is not an expert, doesn’t pretend to he one, 
hasn’t been qualified to be one. And if he is qualified as 
an expert, I would then object to his testimony as being 
purely cumulative and repetitious. If the man is not an 
expert, then his testimony is clearly inadmissible. 

Trial Examiner: He isn’t being asked these things at 
all. He is being asked regarding the union’s policy on 
the use of the photon machine in the printing plant and not 
anything about the way people are trained for it, or the 
way people work at it or other matters such as was testi- 
fied to by Mr. J. Patrick Downard. 

I will overrule the objection. Go ahead with the ques- 
tions. 

Mr. Amram: May I note one further comment so that 
the record is complete? 

Trial Examiner: Yes. 

Mr. Amram: TI would further note for the record that 
the policy of this union with respect to the installation of 
photocomposition has absolutely nothing to do with the 
issues listed in the complaint, namely, number one, whether 

certain men were laid off in this plant solely because 
403 of their membership in the union, which is the issue 
number one. 

Secondly, whether the hours of the shifts were changed 
on the 9th of March, effective the 11th of March, for the 
purpose of provoking a strike. 

Now, what the union’s policy on photocomposition has 
to do with those issues is beyond me. 

Trial Examiner: All right. 

Q. (By Mr. Spelman) Mr. Taub, vetting back to this 
question: Does the Washington Post use the photocom- 


position process? A. Yes, they do. 


178 


Q. Do they use the photon? Or is it a different trade 
name product? A. They use the fotosetter. 

Q. Do you know approximately when they installed this 
equipment, the year? 

Mr. Amram: I assume my objection—— 

Trial Examiner: You have an entire objection to the 
entire line, yes. 

Q. (By Mr. Spelman) Your best recollection as to the 
year? A. 1956 or 1957. 

Q. At the time that the Post was going into this process, 

did they deal with the union with respect as to who 
404 should operate it and so on? A. Yes, sir, we dis- 
cussed it. 

Q. Were you involved in those discussions? A. At times. 
Not throughout. It was done at the Post chapel, the Post 
composing room. 

Q. Does your bargaining unit at the Washington Post 
cover these processes? <A. Yes, sir. 

Mr. Amram: Objected to. 

Trial Examiner: Overruled. 

Q. (By Mr. Spelman) Are your members operating those 
machines? <A. Yes, sir. 

Q. At the Washington Evening Star do they use photo- 
composition as a process? A. They installed the lino- 

film. 
405 Q. Does the linofilm do essentially what the photon 
and fotosetter do? A. Photocomposition, yes. 

Q. Have you been involved in negotiations with the 
Washington Star in connection with the operation of this 
type of equipment? A. Yes, sir. 

Q. Are those negotiations now going on? A. Still going 
on, yes. We did come to an understanding in the Star— 
with the Star management as to how they shall teach these 
people on the linofilm at the Star. And I do have a letter 
from the foreman explaining that. 

Mr. Amram: Mr. Examiner, I object to that. 

Trial Examiner: That portion of the witness’ testimony 
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beginning with the statement that he is negotiating with 
the Star and that he has certain letters and so forth may 
be stricken. 

Q. (By Mr. Spelnan) The personnel selected for train- 
ing on this photocomposition equipment at the Star, who 
were they? 

Mr. Amram: Objected to. 

Trial Examiner: You may answer the question. 

The Witness: The composing room help. 

Q. (By Mr. Spelman) Union members? A. Yes, sir. 
406 Q. How about over at the Washington Post? A. 
Same thing. All union members. 

Q. In connection with photocomposition, it is necessary, 
is it, to learn the technique of paste make-up? A. Yes, sir. 

Q. Will you look at this card I hand you and identify it? 
A, This is an application by our Local Union given to all 
those wishing to learn this proeess. We train our people 
on the paste make-up process. 

Mr. Spelman: Will the reporter mark this as Charging 
Party’s Exhibit No. 10. 


(The document above-referred to was marked Charg- 
ing Party's Exhibit 10 for identification) 


Mr. Spelman: I would like to offer this, Mr. Examiner. 

Trial Examiner: Do you have any objection? 

Mr. Amram: It is objected to, yes. 

Mr. Spelman: This goes to the question of the local 
union’s training of personnel and associated processes. 

Trial Examiner: All right. The objection is overruled. 
The document may be admitted. 


(The document above-referred to, heretofore marked 
Charging Party’s Exhibit 10 for identification, was re- 
ecived in evidence.) 

Q. (By Mr. Spelman) Did T understand you to say that 

you have some kind of paste make-up school locally 
407 for training your people? Is that what you were 
saying? A. Yes, sir. We originally started at the 
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Department of Agriculture. And now the same depart- 
ment out in Greenbelt, Maryland. 

Q. Now, I wonder if you would look over this document 
—well, these two documents stapled together; they seem 
to be duplicates. Look that over carefully and identify it. 
A. Yes. These are applications to our training center in 
Indianapolis. 

Q. When you say ‘‘our,’? what do you mean? A, The 
International Typographical Union’s training center in 
Indianapolis? 

Q. Training for what purposes? A. Well, they have a 
complete set-up of the photo processes—cameras, presses, 
all the material pertaining to, and equipment pertaining 
to the photocomposition. 

Mr. Spelman: Mark this as Charging Party’s 11. 


(The document above-referred to was marked Charging 
Party’s Exhibit 11 for identification) 


Trial Examiner: You offer those in evidence? 


Mr. Spelman: I do offer them, yes, sir. 

Trial Examiner: Any objection? 

Mr. Amram: Objected to, yes. 

Trial Examiner: Overruled. The document will be ad- 
mitted. 


408 (The document above-referred to, heretofore 
marked Charging Party’s Exhibit 11 for identifi- 
cation, was received in evidence.) 


* ” * * * * * - . * 


416 Last night I looked through the various papers 

that I have been accumulating, and I noticed some- 
thing that I had not noticed the first day. And that is 
that when Mr. Sachs put in his basic initial record he left 
out between the filing of the Charges by the Charging 
Parties and the filing of the Complaint by the CGencral 
Counsel, all of the papers being listed in chronological or- 
der, the intervening document which was the ruling of the 
Regional Director on the Charges, a copy of which, of 
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course, we have, because a copy was sent to us by the 
Regional Director as part of his official action. 

Now, I am curious as to whether Mr. Sachs left that 
out deliberately or whether he feels that it is illegal for 
the record to show the action of the Regional Director in 
this specific case, and that there can be any confidential 
nature with respect to an official action of the Regional 
Director, of which we were sent a copy by mail. 

Mr. Sachs: Well, let me say first that there was nothing 
left out with any deliberation certainly by me. I might 
inform you that the preparation of the formal papers in 
this proceeding is a clerical duty that is done by the secre- 
tary to the Regional Attorney in the Regional Office in 
all proceedings. And they were handed to me by my sec- 
retary on my way out of the office. 

She keeps them until the very last minute, be- 

417 cause up until the very last minute it is possible 

that we may receive any sort of a postponement 
request or something like that. 

If what you are saying is that you propose that the 
administrative—a copy of the letter containing the ad- 
ministrative determination of the Regional Director be 
introduced in this proceeding, I would oppose it, because 
I do not think that under our procedure it is part of the 
record in this ease. 

When a charge is filed, an investigation is conducted 
administratively by the Regional office. Up until the 
time when the Complaint is issued, there are no formal 
proceedings in process against any party. The determina- 
tion of the Regional Director and the General Counsel is 
limited solely to the question of whether or not complaints 
should issue. 

Now, of course, once a complaint is issued, then formal 
charges as contained in the Complaint are placed against 
the Respondent and Respondent has a right to answer, to 
cross-exumine witnesses, to adduce testimony, as we are 
doing here. 


182 


And it would be my position that administrative deter- 
mination prior to the issuance of complaint by a Regional 
Director, particularly one where the office of the General 
Counsel has reversed the Regional Director, is not prop- 
erly part of the record in this proceeding. 

Mr. Amram: Do I understand, Mr. Examiner, 
418 that if a proffer were made by us 
Mr. Sachs: Excuse me, Mr. Amram. 

Mr. Amram: Certainly. 

Mr. Sachs: I was trying to remember the things you 
said or asked or whatever it was. 

I do not consider that letter of the Regional Director 
confidential, if that is what you asked. 

Mr. Amram: Yes. 

Mr. Sachs: And I would not oppose it on the basis that 
it is confidential, because it is a letter that was sent to all 
of the parties interested in this proceeding, including the 
twenty-cight Charging Parties. 

Mr. Amram: Well, then, Mr. Examiner, I don’t want 
to burden the record, but if Mr. Sachs is correct in his 
statement that the decision of the Regional Director in 
connection with these charges as to his administrative in- 
vestigation is completely immaterial and are of no inter- 
est to you nor properly to be considered in this matter, 
there is no sense in my burdening the record in making a 
proffer of the facts. 

Mr. Sachs has already in his inimitable fashion already 
made a record of what that decision was by stating that 
the General Counsel had reversed it. But that still is only 
an indirect statement by him and does not constitute a 
formal introduction of the Regional Director’s rulings 
into the record. 

I don’t want to engage in extended discussion. 
419 Trial Examiner: No, I don’t think we ought to 
get into this. 

As far as I am concerned, the case before me starts 
with the complaint. The rest of it is administrative mat- 
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ter which I have nothing to do with and which isn’t 
properly part of this proceeding. 

Mr. Spelman: Mr. Examiner, may I be permitted a brief 
comment on this? | think it is relevant. 

Trial Examiner: All right. Go ahead. 

Mr. Spelman: Mr. Amram really compels me to make 
this response. 

He has wanted the Trial Examiner to understand that 
the Regional Director initially dismissed this in the hopes 
that the Trial Examiner would thereby think less of the 
ease than he might otherwise think of it. 

Trial Examiner: Well, | don’t think that is necessary. 


* J * * . * * * * * 


420 Robert R. Schrimsher 


was called to the stand as a witness, and having been first 
duly sworn, was examined and testified as follows: 


Direct Examination 


Q. (By Mr. Sachs) State your name and address, 
please, Mr. Schrimsher. A. Robert R. Schrimsher, 502 
Bellevue Boulevard, Alexandria, Virginia. 

Q. When did you start to work for the Northern Vir- 
ginia Sun, Mr. Schrimsher? A. Approximately the 10th 
of November, 1958. 

Q. Had you worked for the Sun before that time? 
491 A. Pardon me. That was 1959. 1 am sorry. 

Q. You say you started — A. Well, wait a 
minute. | am all mixed up. 

It was 1958. 

Q. Had you worked for the Sun before? A. No, sir. 

Well, maybe a couple of days before, but not at any 
regular job, no, sir. 

Q. What kind of work did you do when you went to 
work for the Sun? A. Well, I was operator; I worked 
some on the floor; I read proof; I marked up copy. 

Q. When you say operator, do you mean linotype oper- 
ator? A. Yes. Both straight matter and ad machine. 
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Q. You said something about marked up copy. Would 
you explain what that process is?) A. Well, it is marking 
up copy for the ads when they come from the Advertising 
Department, marking them for the size of type, the style, 
and the length of the lines, and so forth, getting them ready 
for the ad machines. 

Q. Does that tell the linotype operator—does that help 
the linotype operator in his work on that copy? A. It cer- 
tainly does. 

Q. Are you a member of Local 101, Mr. Schrimsher? 

A. Yes, sir. 
422 Q. Did you hold some position in the union in 
that chapel at the Sun? <A. Yes, sir. 

Q. What was that?) A. Night chairman. 

Q. Chairman? A. Yes, sir, Night Chairman. Chapel 
chairman. 

Q. Does that correspond to what is ordinarily called a 
shop steward in most unions? A. Yes, sir. 


* * ° e * ° ° * e s 


433 Q. Mr. Schrimsher, there has been introduced in 
this proceeding as General Counsel’s Exhibit 15 a 
telegram which the company sent to you on March 2nd. 

Did you receive that telegram? <A. I received a tele- 
gram on the 2nd, yes, sir. 

Q. Do you recall when you received it? A. I think it 
was some time in the afternoon, possibly 3:00 or 4:00 
o’clock. 

Q. That was a telegram that said you were being laid 
off; is that right? A. Yes, sir. 

Q. Did you hear about similar telegrams having 
434 been sent to other employees? A. Yes, sir. 
Q. On Sunday and Monday? A. Yes, sir. 

Q. Thereafter did the employees kind of report to you 
with reference to any developments at the Sun plant? A. 
Yes, sir, they did. Hither they would call me or I would 
call the various members and see what had been happen- 
ing during that week. 
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Q. Did you go to a meeting of the people involved in 
the Sun situation at the union office on March 10th? A. 
I did. 

Q. That was Tuesday, was it? A. Yes, sir. 

Q. Did you have any role in the events leading up to 
the calling of that mecting? A, To the effect that on the 
morning of March 10th some of the fellows called me and 
said that they had laid off a number of men, I think four 
or five, I don’t remember exactly which, and that they 
posted starting times—that they changed the starting 
times, staggered them from four o’clock to ten o’clock in 
the morning. 

Also they had put in a fellow by the name of Kinney as 
day foreman. And they were very upset about it. So, I 
thought it was my duty to report it to the president of 
the union, which I did. 


a * ° * ° * * . e . 


Q. Now, pursuant to the schedule that was 

posted on Monday, March 9th, which has been in- 

troduced in this proceeding, do you recall whether or not 

any of the union people were scheduled to work on the 

night shift of Tuesday, March 10th? A. To my knowledge 
there was none. 

Q. At this meeting did the ten remaining members who 
were in the employ of the company decide to go on strike? 
A. Yes, sir, they did. 

Q. Would you tell us what the discussion was leading 
up to their decision to go on strike? 

Mr. Sundlun: Objection. Same grounds. 

Trial Examiner: All right. I will make the same ruling. 

Go ahead and tell us. 

The Witness: They were very dissatisfied. 

Trial Examiner: Never mind that. Just tell us what 
they said. 

The Witness: Well, they said they didn’t want 
439 to go back to work due to the fact that they had told 
them in a notice posted early in the week, or the 
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previous week possibly, that there would be no more lay- 
offs. Then they had turned around and laid off five more 
men. And they had changed their starting hours to 4:00 
o’clock in the morning and had put a man who was very 
well known in as foreman. They just didn’t want to go 
back in under those conditions. 


* * * * ° ° ° * * * 


441 Q. (By Mr. Sachs) How long have you been in 
the printing and newspaper business or trade? A. 
Thirty years plus. 

Q. What kind of work have you done in the newspaper 
and printing work? A. Everything pertaining to the com- 
posing room. 

Q. Well, would you like to tell us just what you mean 
by ‘‘everything’’? What have you done? A. Operated ad 
machines, straight matter, floor work, mark-up, proof- 
reading, monitored teletypesetters. 


* * * ° * * * . « ° 


Q. Have you ever worked as a foreman or assistant 
foreman? A. Yes, sir. 


442 Q. You mentioned something about teletypesct- 
ters. Did you ever do any work operating teletype- 
setter devices? A. Yes, sir, I have. 

Q. Would you tell us what experience you have had? 
A. I monitored three machines at Oak Ridge, Tennessee 
for approximately two years. 

Q. Did you have any other experience monitoring tele- 
typesetting devices? A. Yes, sir. At Jacksonville, Florida 
at the Times, Union, about six or eight months there. And 
also at Norfolk, Virginia. 

Q. When was your first experience monitoring teletype- 
setters? A. 1948 I believe it was. 
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Q. Were you an experienced linotype operator at that 
time? <A. Yes, sir. 

Q. How long did it take you to learn how to monitor 
the teletypesctter? A. How loeng? 

Q. Yes. A. Ten minutes. 

Q. What did your work of monitoring the teletype- 

setters consist of? A. Placing the tape that came 
443 from the perforating room onto the operating unit 

of the machine and turning the switch to make it 
go into its operation. 

Q. Did you have to take the lines of type off the ma- 
chine? A. Yes, sir. 

Q. Was that part of your job? A. Yes, sir. 

Q. Have you done any machinist work, Mr. Schrimsher? 
A. Yes, sir. I have been a machinist—well, not as a full- 
time machinist, but I have been a machinist, operator. 

Q. What does that mean? A. That means in lots of 
shops where they don’t have a full-time machinist, you are 
required to do your own minor repairs to the machines 
and possibly—well, in one particular shop I was designated 
as machinist-operator, and I took care of the machines on 
the night shift in addition to operating the machines. 

Q. Did any representative of the company ever ask you 
whether or not you had any experience on the teletype- 
setters? A. No, sir. 

Q. Did any representative of the company tell you prior 
to March 1, 1959 that they were going to put any of this 
new equipment in? A. No, sir. 

Q. Did they ask you if you would be interested in 
444 doing that work for the company? A. No, sir. 
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466 AFTERNOON SESSION 1:00 


Trial Examiner: The hearing will be in order. 


Whereupon 
Robert R. Schrimsher 


resumed the stand, and testified further as follows: 
Cross-Examination 


Q. (By Mr. Sundlun) This morning in response to Mr. 
Sach’s question you gave what would appear to be a 
rather full and complete description of the processes in- 
volved in the composing room. 

In an effort to make the picture even more complete in 
all of the operations going on in the Northern Virginia 
Sun composing room under the contract which once existed 
between these parties, I wonder if you could describe to 
us what bogus is? A. Bogus? 

I don’t know what you mean by bogus. 

Q. Did you ever hear the term? <A. I have heard the 
term bogus, yes. You mean reproduction? 

Q. Is bogus and reproduction the same thing? A. I don’t 
—reproduction is one thing. I don’t know what you are 
talking about when you say bogus. 

Q. Well, you have been in the printing business 
467 for how many years? A. Thirty years. 

Q. In the course of your thirty years have you 
ever heard the term bogus with reference to composing 
room work in the printing industry? A. I have heard it 
referred to. But mostly I heve heard it referred to as 
reproduction. 

Q. Well, let’s stick to bogus for a minute. In your 
thirty years in the printing industry, when you have heard 
the term bogus used, what did it mean to you? A. You 
mean in reference to the printing industry? 

A. Yes. A. Well, I think it would refer to the same 
thing as reproduction, advertising that was foreign, that 


189 


wasn’t set in the composing room of the specified news- 
paper, that was to be reproduced. 

Q. Would you describe to us in a little more detail as to 
what you mean by that? A, Well, an advertisement—we 
will say a mat that was furnished to the composing room 
by an advertiser under the terins of the contract would be 
set up as near like the original mat as possible. 

Q. Now, then after it was set up—strike that. 

When you say ‘‘set up,” what do you mean? A. I 

mean it was put into a form just like the original— 
468 like any ad had to be done; set on a machine and 
assembled into an ad. 

Q. In hot metal? A. In hot metal, yes. 

Q. And then after it was made up into the ad in hot 
metal, would it be proofread? <A. Yes, sir. 

Q. Would the markup corrections on it be adhered to? 
A. Yes, sir. 

Q. And then after it was proofread, then what would 
happen to that piece of metal? A. The corrections would 
be made just like on a regular live ad. 

Q. And then when the corrections had been made, then 
what would happen to it? A. It would be destroyed. 

Q. Destroyed? <A. Well, it would be thrown back into the 
metal pot. After it had completed the cycle as a live ad, 
then it would be of no further use. 

Q. Why wouldn’t it be of any further use? A. Because 
it is a reproduction. It has already been printed. And 
under the terms of the contract, it had to be reproduced. 

Q. Now, would you explain what you mean by 
469 the fact that it had already been used? A. It had 
come into the composing room from the advertiser. 

It had been cast into a plate. 

Q. Now, when you say it had come into the composing 
room from the advertiser, what do you mean by ‘it’? A. 
The mat for the specified ad, or plate. 

Q. Yes. A. And it would be made into a page form and 
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be printed without being processed through the regular 
composing room. 

Q. In other words, the ‘‘it’? you talk about, the mat that 
was received from the advertiser, was at that point all 
ready for stereotyping; is that correct? A. It possibly 
had already—when it is reproduced it had possibly already 
been printed in the paper. 

Q. No. I am not directing myself to the bogus at the 
moment. I am directing myself to the original mat that 
comes in from the advertiser that you have described. 

You do receive a mat from the advertiser first, don’t 
you? A. That is correct. 

Q. And that mat has already been at some prior time 
marked up and proofread and composed and made into a 
mat, and you receive the mat directly from the advertiser 
ready for stercotyping; isn’t that correct? A. It pos- 

sibly is marked up. But it wasn’t processed in 
470 ‘that shop. 

Q. But in order to get a finished mat, at some 
point it had to have been marked up and composed and 
produced in hot metal in order to get the mat; isn’t that 
correct? A. I would say so, yes. 

Q. So that when the mat comes into the plant, it is ready 
for use in the stereotyping section, is it not? <A. It is 
ready to be east into a plate. I wouldn’t say it would be 
ready for the final trip to the stereotype department. 

Q. But it is ready to be cast into a plate; is that right? 
A. Yes, sir. 

Q. And it is cast into a plate and used in the newspaper, 
correct?) A. Right. 

Q. And then is some record kept of that? Or what? A. 
There is a record kept, yes. 

Q. And then this bogus or reproduction as you call it 
at some later time is done in hot metal in the shop; is that 
correct? A. It is not—not in all instances is it done later. 
It is supposed to be done later. 

Q. Supposed to be? A. Yes. 
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Mr. Sachs: Mr. Examiner, I have no objection to 
471 anything going into this record which is material to 
the issues before you. It is true we don’t have a 
pre-trial conference here. I would like to inquire of coun- 
sel as to how this is material to any issue in this case? 

Are you advancing some contention in connection with 
this case which involves this reproduction room? 

Mr. Sundlun: Mr. Examiner, I don’t know whether 
there is an objection pending or not. 

Trial Examiner: I assume it is an objection. 

Mr. Sundlun: If there is an objection, my response to 
it is as follows: Number one, we had a rather complete 
description this morning from Mr, Schrimsher which I, for 
one, thought was quite thorough, on the operations of a 
composing room. I submit there was one function that 
was omitted, and that is the function that I am now inquir- 
ing abcut, which is a piece of work that goes on quite 
frequently in composing rooms, as we will show. 

Secondly, as to the materiality or relevance, if that is the 
form of the objection, the materiality and relevancy here 
is very simple. The Respondents here took certain eco- 
nomic steps in order to reduce their costs, and one of the 
economic steps which they took was eliminating bogus, 
reproduction, doing over in hot metal ads when there was 
no need for it except for a contract requirement, a mere 

duplication of work which is subsequently destroyed, 
472 as this witness has so testified. 

It is very material before the economic evidence 
can go in for you, I would think, to understand just what 
is involved in the process of reproduction and bogus. 

Trial Examiner: Now, it seems to me that what was 
done under your contract, what work was performed under 
your contract, and because you w anted to change your 
contract, and because you took certain steps to change the 
working conditions, or the workings of your plant, by 
either getting rid of your contract or getting rid of certain 
clauses in your contract hasn’t any bearing here whatever. 
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What is being charged here is that certain individuals 
were discharged because of their union activity. They were 
obviously not discharged because they did bogus work. 
They were obviously—obviously they couldn't have been 
discharged because of the clauses in the contract. 

And for that reason, it seems to me that we are just 
uselessly burdening the record with evidence that has no 
meaning whatever in this hearing. 

Mr. Sundlun: If it be an admission sir, I am quite willing 
to make the admission that some of these employees were 
discharged because under the union contract they were 
required to do certain work, to wit, this bogus. 

Tria] Examiner: Well, now, we are not going to argue 

what is in the contract or isn’t in the contract, 
473 because you claimed—as I understand your defense, 

there wasn’t any contract at the time you let these 
people go. 

I will sustain the objection. 


° °. ° ° * ° ° ° ° 


Q. (By Mr. Sundlun) Mr. Schrimsher, was Mr. 
474 Loveless a regular situation-holder with the Sun? 
A. He was not. 

Q. Was Mr. Annis a regular situation-holder with the 
Sun? A. Mr. who? 

Q. Annis?) A. He wasn’t a regular situation holder. 
But I would like to go a little bit further than that, that 
he was working five days a week. 

Q. Was he working on bogus? A. No, sir. 

Q. Was Mr. Aldon Stewart a regular position-holder 
with the Sun? A. No, sir. 

Q. Was Mr. Southward a regular position-holder with 
the Sun? A. No, sir, he was not a regular. 

Q. Was Mr. Loveless an extra or substitute, whichever 
phrase you wish to use? A. Yes, sir, he was an extra. 

Q. Was Mr. Annis an extra? A. He was an extra, yes. 

Q. Was Mr. Southward an extra? A. He was. 
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Q. Were extras people who could come to the plant any 
given night when there was any bogus or reproduction 
to do and ask for an opportunity to do it? 


477 The Witness: I know the answer. My answer to 

that is under the terms of the contract when there 
was reproduce overboard—that means out of date—that 
substitute could come to the Northern Virginia Sun and 
under the terms of the contract they were bound to hire 
them. 

But it didn’t mean that they had to do reproduce. Be- 
cause they never—of any of these four substitutes during 
the month of February, they did no reproduce. 

Trial Examiner: That portion of the witness’ answer 
beginning ‘‘It didn’t mean”? and then giving the months 
that they didn’t do that kind of work will be stricken. 

As J understand it, the answer is substantially that 
these people could come and get that kind of work, is that 
right, if it was available? 

The Witness: They were hired—under the terms of the 
contract they were bound to hire them if there was repro- 
duction overboard. 

Trial Examiner: All right. 


478 Q. (By Mr. Sundlun) Now, Mr. Schrimsher, was 

it not true that in the plant of the Northern Virginia 
Sun and probably in most plants that there was a board 
posted, or some other device posted, for the listing of 
regular situation-holders? A. That is true. 

Q. Was there not also a board or some other device 
posted for the listing of extras or substitutes? A. On the 
same board? 

Q. On the same board. A. Yes. 

Q. But was it indicated on that board as to who was a 
regular situation holder and who was an extra or sub- 
stitute? A. Yes. 
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Q. And was Mr. Aldon Stewart—did his name appear 
on that board ? A. It did. 

Q. And did it appear on that board as an extra or sub- 
stitute, or, on the other hand, as a regular situation holder? 
A, As a substitute or extra. 

Q. And the same is equally true, is it not, of Mr. 
479 Southward? A. Right. 
Q. And Mr. Annis? <A. Yes. 

Q. And Mr. Loveless? A. That is right. 

Q. Mr. Schrimsher, did there come a time when you 
were laid off by the Northern Virginia Sun?’ A. According 
to my telegram that is not quite right. My job was ter- 
minated. 

Q. That telegram you received on what day? A. The 
second of March, I believe it was, 1959. 

Q. Did there come a time after the 2nd of March, 1959 
when you received a telegram from the Sun requesting you 
to come back to work? 

Mr. Sachs: I object, Mr. Examiner, 

Trial Examiner: You may answer the question. 

The Witness: Some time after the 11th of March, I 
believe, yes. 

Q. (By Mr. Sundlun) Would it refresh your recollec- 
tion if I suggest the date of March 12th to you? A. That 
sounds about right, yes. 

Q. As a matter of fact, you received two such messages, 

did you not? A. I think so. 
480 Q. The second one being on March 23rd? A. I 
believe that is right. 
Q. Did you respond to either message by going 
back to work? 

Mr. Sachs: Objection, Mr. Examiner. 

I think if there is any reference to a written document 
like a telegram, I think it should he offered. 

Trial Examiner: I think you ean put the telegram in. 
You have a copy of it, don’t you? 

Mr. Sundlun: Yes. 
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Trial Examiner: Let’s put it in and see what we are 
talking about. 

Mr. Sundlun: Can I have an answer to the pending 
question which had nothing to do with the telegram? 

Mr. Spelman: What is the question? 

Trial Examiner: Did he reply to the telegram? 

Mr. Sachs: The question was did he reply by going 
back to work. 

Q. (By Mr. Sundlun) Did you go back to work? A. No. 

Q. You didn’t go back to work after you received the 
telegram on March 12th; is that correct? A. That is 
correct. 

Q. You didn’t go back to work after you received the 

telegram on March 23rd? A. That is correct. 
481 Trial Examiner: I would like to have those tele- 
grams put in the record so we will know what we 
are talking about. 

Mr. Sundlun: Very well. 

Mark this Respondent’s Exhibit Number 3 for identi- 
fication. 

(The document referred to was marked Respondent’s 
Exhibit No. 3 for identification.) 

Mr. Sundlun: Mark this Respondent’s Exhibit Number 
4 for identification. 

(The document referred to was marked Respondent’s 
Exhibit No. 4 for identification. 

Q. (By Mr. Sundlun) I show you what has been marked 
Respondent’s Exhibit Number 3 for identification, which 
is a typewritten copy of a telegram apparently sent to 
you among others, and I ask you if, to the best of your 
recollection, that is the telegram that you received on 
March 12th? <A. This is not the telegram I received I 
don’t believe, because I think there is more to it than this. 

Q. You received two? I am asking you if you can 
recall that as the first one? A. I can’t say, because it seems 
to me like there was more to it than this. It might possibly 
be, but—— 
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Q. Well, in order to help you resolve your doubt, I show 
you what has now been marked Respondent’s Exhibit 
Number 4 for identification, a typewritten copy of a 
482 telegram dated March 23rd, and ask you if that 
refreshes your recollection on the telegram which you 
received on that day? <A. I would say this one on the 
23rd is perhaps correct. But I couldn’t say this one is. 
Because I don’t know. It may be. 
Mr. Sachs: May I see what the witness is looking at? 
Trial Examiner: Yes. 
Mr. Sundlun: Yes. 


(The document was handed to Mr. Sachs.) 


Mr. Sundlun: Mark this as Respondent’s Exhibit Num- 
ber 5 for identification. 


(The document referred to was marked Respondent’s 
Exhibit No. 5 for identification.) 


Mr. Sachs: I don’t know what this Respondent’s Ex- 


hibit Number 3 is. Is this supposed to be a copy of the 
telegram or just a filed memo of the text of the telegram? 
Do you know? 

Mr. Sundlun: Off the record. 

Trial Examiner: Off the record. 


(Discussion off the record.) 


Trial Examiner: On the record. 

Q. (By Mr. Sundlun) Mr. Schrimsher, I now show you 
what has been marked Exhibit Number 3 for identification, 
which purports to be the actual telegram received by you 

on March 12th, which telegram has been received by 
483 me while we were off the record from Mr. Sachs and 

substituted by me for the previous typewritten copy 
that I had tendered. 

And I inquire as to whether this original telegram 
refreshes your recollection as to whether or not you 
received that telegram on March 12th? A. I must have. 
I think it must be it. 
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Q. And just for the record, I show you a copy of a 
telegram marked Respondent’s Exhibit Number 5 for iden- 
tification which is a message from Western Union to the 
Sun indicating that the telegram to you was delivered. 
A. T received it. I had given it to the Examiner when he 
asked for it and I didn’t have possession of it. 


e * * * * * * ¢ 
Redirect Examination 


Q. (By Mr. Sachs) Mr. Schrimsher, you talked 
about situations and extras. Would you explain just how 
that works under the contract which the union had with the 
company? What is the difference between—strike that. 

Reference has been made to a situation-holder. 
487 What does that mean under the contract that your 

union had with the Sun? A. A situation-holder is 
a man who when he gets a situation in the shop he is en- 
titled to five days work a week, He is a regular employee. 

Q. Now, who determines how many regular situations 
there are ina shop? A. The foreman. 

Q. Now, what is an extra as compared with a situation- 
holder? .A. He is a man who is not in the permanent em- 
ploy who comes into the shop to pick up extra work. 

Q. Well, would it be fair to say he is a man who does 
not have a situation? A. That is right. 
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488 Q. (By Mr. Sachs) In connection with Mr. Love- 
less, what did you say he was? What did he do? A. 
Floor man. 
Q. Floor man? A. Yes, sir, 
Q. Did his work as a floorman differ in any respect from 
the work of any of the other floor men who were situation- 
holders during the month of February? <A. No, sir. 


490 Q. (By Mr. Sundlun) Mr. Schrimsher, on redirect 
1 believe you testified that it was the foreman who 
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determined the number of situations; is that correct? A. 
As far as we were concerned, yes. 
491 Q. The foreman was the man who determined 
when to increase situations or when to decrease 
them; is that correct? A. Right. 
Q. Could the foreman decrease situations prior to March 
1st when the bogus was overboard? A.I don’t believe so. 


Carroll Cyr 


was called to the stand, and having been first duly sworn, 
was examined, and testified as follows: 


Direct Examination 


Q. (By Mr. Sachs) State your name and address, Mr. 
Cyr, please. A. Carroll Cyr, Box 165-P, Route 2, Lorton, 
Virginia. 

Q. When did you start to work for the Northern Vir- 
ginia Sun, Mr. Cyr? A. In April of 1957. 

Q. Is that when the newspaper started publication? A. 

Yes, sir. 
492 Q. What work did you do when you started? A. 
I was a floor man on the night shift. 

Q. Were you later transferred to the day shift? A. Yes, 
sir. About two months later, yes. 

Q. Did you also work as a floor man after you went on 
the day shift? A. Yes, sir. 

Q. What did your job consist of as a floor man? <A. Well, 
making up ads and actually mostly page makeup. I did a 
great deal of page makeup, although I did do anything 
on the floor. 

Q. Some time later was there some change in your duties 
or status? A. Yes. I believe I was with the company, the 
Northern Virginia Sun, for three or four months, possibly 
longer, when I was made assistant foreman. 

Q. Is that on the day shift? A. Yes. 
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Q. Who was foreman at that time? A. Mr. Anderson 
was the foreman of the day shift. 

Q. Was he later succeeded by another foreman? A. That 
is right. 

Q. What was his name? A. Mr.' Brown was foreman 
after Mr. Anderson. 

There was a lapse of a week or two there in which 
493 time I filled in for the company as foreman. But 
that was just for a week or two. 

Q. Was Mr. Brown suceceded by another foreman? A. 
That is right. Mr. Brown was sueceeded by Mr. Kane. 

Q. What were your duties when you were made—after 
you were made assistant foreman on the day shift? A. 
‘After I was made assistant foreman on the day shift, my 
duties were the same as they had been with a little added 
work there as far as taking care of the flow of the copy 
and overseeing the shop more or less in the absence of the 
foreman. 

Q. Was the foreman ordinarily on duty during the hours 
of the day shift? A. Yes. 

Q. When you say in the absence of the foreman, would 
you mean when he was not in that day, or what do you 
mean by that? A. Well, yes. Actually when I first started 
as assistant foreman, the foreman and the assistant fore- 
man—the days were staggered, the days off, so that the 
foreman would have a day off when IT would be there in 
charge of the flow of work, and so forth. 

However, that didn’t last too long before everybody on 
the day shift had Saturdays and Sundays off. So, then 

Q. You mean the shift did not report at all on 
494 Saturday and Sunday? <A. That is right, on Satur- 
day and Sunday, the day shift. 

And at that time then most of my work as assistant 
foreman would be whenever the foreman was up front in 
a conference with the owners or back checking out some- 
thing else, or any time he was out of the composing room. 
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Then I would go ahead and try to take care of the flow 
of work. 

Q. Would you explain what you mean when you say 
“take care of the flow of work’’? A. Well, it is—actually, 
like I said, I was on actual page makeup most of the time. 
And if we needed one story to close out the page, I would 
go check it out and see where that story was at. If it wasn’t 
being set at the time I found it, the copy, that is, then I 
would bring it over to one of the machines and ask the 
fellows if they would get that next. 

Or I would put it on the hook where that would be the 
next piece of copy they picked up. 

If we were missing an ad, I would check that out and 
see where the ad was. But this was mainly done in the 
absence of the foreman. However, there were times when 
the foreman was in the shop and too busy to check it out, 

and I would take it upon myself to do that. 
495 Q. Is the Sun an afternoon paper? A. Yes. 

Q. When does it go to press? A. I believe our 
deadline is—we changed it several times. I think we were 
always striving for 12:00 o’clock. 

Q. I didn’t hear that. A. We were striving for a 12:00 
o’clock deadline. But we rarely made it. That is, the last 
page to leave the composing room we tried to get rid of by 
12:00 o’clock. That is, generally 12:00. But it was around 
12:30 before we got it done, I helieve. 

Q. Well, when you were acting as assistant foreman, did 
you do manual work yourself as a floor man? A. Yes, sir. 

Q. Did you have any authority to hire or fire? A. No, 
sir. 

Q. Did you have any authority to make effective rec- 
ommendations as assistant foreman? A. I wouldn’t think 
so. I might express my opinion. But never had occasion 
to. I don’t think that was part of my job. 

Q. Mr. Cyr, did you have a conversation with Mr. Kane 
some time in February with reference to your status? A. 
Some time in February? 
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Q. 19592 <A. Yes, sir. 

496 Q. Would you tell us when that was? Can you 

fix the date as near as you can remember? A. I can’t 
actually give you a fixed date. But some time early in Feb- 
ruary, probably the first week, Mr. Kane came up to me 
and said that the owners wanted to try using an assistant 
business manager, and they were going to make him the 
assistant business manager. So, would I take the job of 
being foreman. 

I was a little reluctant about it. And I don’t know ex- 
actly what | said. But he explained that it was on a trial 
basis; that they weren’t sure they needed an assistant 
business manager as well as | was not sure that I would be 
competent to be a foreman. 

So, when he explained that it was on a trial basis, why, 
I told them 1 would go ahead and try it. I believe there 
was money mentioned. Iam sure there was. And my salary 
was to stay the same. There was no increase in pay there, 
because it was strictly a trial. 

So, he posted a notice to that effeet, I believe, the same 
day, that effective probably the next day or in a couple of 
days that I would be the foreman and he would be the 
assistant business manager. 


500 Q. (By Mr. Sachs) As a result of a conversation 

which you had with Mr. Raines, were you at the 
premises of the Northern Virginia Sun at 6:00 p.m. on 
Sunday, March Ist?) A. Yes, sir, I was. 

Q. Even though you are not one of those on the night 
shift who was scheduled to report at that hour; is that 
correct? A. That is correct, yes, sir. 

Q. Well, what took place at that time, or whenever it 
was that it took place, when you were at the Northern Vir- 
ginia Sun that night? A. Mr. Raines and myself walked 
into the Northern Virginia Sun that Sunday evening after 
the rest of the men had already gotten in there. We went 
right straight back to the composing room. The door that 
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we normally would have gone through to get to the com- 
posing room was blocked off; so, the door right beside it 
that had went into a hallway, we went through that door. 
And the hallway was no longer there. The partition was 
taken down. The proofreader’s desk had been moved. 
There was new equipment in the shop. 

There was a great deal of men standing around, all of 
our union men that normally show up on the night shift. 
And there were some strange faces over by the Ludlow; 
about three people that I saw over there standing 

around. 
501 Mr. Taub, president of our local, was there. Mr. 
Kane, Mr. Stern, and Mr. Sagalyn were there. When 
I got in there, there seemed to be a general discussion 
with everybody very disorganized. 

I don’t know how far you want me to go with this thing. 

Mr. Sundlun: The last question was all right. So, you 
answered very well. 

Q. (By Mr. Sachs) At some point did Mr. Kane address 
some remarks to the people that came to work on the night 
shift? A. Yes, sir, he did. 

Q. What did he say? A. Mr. Kane started talking—I 
would say he got the floor—he took the floor. All the noise 
ceased, or at least enough of it to where you could hear 
him talking. And he said that ‘‘You men can go to work 
if you want to work under the conditions that I have set 
up here’’ or something to that effect. 

He said, ‘‘This is an open shop without a contract. As 
union men, you know you cannot work under such condi- 
tions.’? That is the best I can recall it. 

Q. Does that complete your recollection of what he said? 
A. I believe so, sir. 
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502 Q. Did you have a talk with Mr. Kane some time 
later that week in connection with those remarks 

which he made that you have just testified to? A. Yes. I 

had a conversation with Mr. Kane whereby he stated that 
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he never had any idea it would turn out the way it did; 
that the company had assured him that after March lst 
he would not have to work with us union men; that we 
would all leave the shop that first night after March 1st. 

Q. Did you report to work the next morning, Monday, 
March 2nd at the regular time? 


Q. Mr. Cyr, was there a new employee working 
with you on that shift that week? A. Yes, there was. 
Paul Wint. 

Mr. Sachs: Can we agree his name is Wint, W-I-N-T? 

Mr. Sundlun: Yes. 

The Witness: He was running or monitoring, I guess 
you would say, the TTS machines, The first few days he 
was doing more mechanical work than he was actually 
monitoring. He was trying to get the bugs out of it. 

Q. (By Mr. Sachs) Was he a member of the union? A. 
No, sir. 

. ° ° * ° e ° ° = 
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515 Q. Now, did you later talk to some representative 
of management in connection with being relieved of 

those duties? A. Yes, sir. 

I think it was around—I am not sure of the date—but 
I think it was around March fifth. 

Q. Whom did you talk to? A. I am sure I talked to 
Mr. Fritchey. And I may have talked to Phil Stern. I 
am not sure. 

Q. What was your conversation with Mr. Fritch- 

516 ey? A. 1 told him that under the circumstances, 

with everything the way it was and the tension in the 

shop and the fact that 1 was a union man myself and my 

feelings were sort of with them, that I just didn’t see 

where I was doing too good a job out there as even assistant 
foreman. 

Of course, one of my protests was too that as assistant 
foreman it was almost expected of me to run the shop in 
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the daytime, because the foreman wasn’t showing up. He 
wasn’t coming in until later in the afternoon. And I made 
that very clear too, that everything going on, the men 
being laid off, and everything, the remainder of the men 
were coming to me fussing at me, and | didn’t even know 
what was going on or how it all happened. 

So, I thought that it would be best if I could possibly get 

out from under it to cease being assistant foreman. 
,Mr. Fritchey was very good about it. He explained that 
he realized the situation that 1 was in. And he said that 
he didn’t expect me to work miracles; to stick with it and 
do the best 1 could, which I agreed to do. However, he 
realized that I did prefer to get out from under it, I am 
sure. 

Q. On Monday night, March 9th, did you see the tele- 
phone call from Mr. Stern in connection with the proposed 
new reporting time? 

Mr. Amram: I couldn’t hear the question. 

Trial Examiner: Read the question. 


(The question was read by the reporter). 
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522 Q. (By Mr. Sachs) In connection with this notice 

about the hours, did you make any inquiries as to 
whether or not it was the intention of the Sun to pay any 
premium pay for those reporting at four a.m. and five a.m.? 
A. Oh, yes, sir. It was brought up to me. 

The question was asked me ‘‘Are we going to receive 
premium pay for this 4:00 o’clock in the morning start?’’ 
which is the union custom. That would be the same as 
lobster shift pay or third shift pay. 

Q. Is the lobster shift the third shift? A. Yes. Anyway, 
the question was asked me. And, of course, I was in no 
position to answer. 

I told them I would find out the answer and let them 
know. 

There was nobody there at the time for me to find out 
from. But when Mr. Stern came in that morning, I asked 


Mr. Stern about that. And he said, ‘‘Let me think”’ or ‘‘Let 
me check.’? And he said, ‘‘I will let you know later.” 

So, during that day Mr. Kane came in later. And he was 
up in the front office. Then he came back to the back and 
told me that there will be no premium pay for these differ- 
ent starting times. 

Q. Did you attend a meeting of the employees or 
523 former employees of the Sun who were members of 
the union at the offices of the union? <A. Yes, sir, 

I did. 

Q. And that was on Tuesday afternoon, March 10th? A. 
That is correct, sir. 

Q. What took place at that time? 

Mr. Sundlun: Objection. Hearsay. 

Trial Examiner: Are you going into what took place 
at the union meeting? 

Mr. Sachs: Yes. This is the mecting of the employees 
at which they decided to go on strike in protest of all this. 
And he is one of the employees who made that decision. 
He is one of those that went on strike. 

Trial Examiner: | think we will take the evidence. 

Go ahead. Tell us what happened. 

The Witness: Well, we all met up there at three o’clock 
in the office of the union. And there was a general discus- 
sion of everything that had taken place in the Sun since 
the expiration of the contract. 

Well, no matter what I say he is going to object to it. 

Mr. Sachs: Well, don’t worry about him. Tell us what 
happened. 

Trial Examiner: Did you come to any decision? 

The Witness: Yes. 

Trial Examiner: What was it? 
524 The Witness: We finally decided to check to see 
whether it was appropriate to make a move to go 
on strike. Several of our people—and I don’t recall exact- 
ly who—left the room to get some legal advice, or to get 
some information from somewhere. And they returned. 
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It was a very unanimous thing that we were in favor of 
going out. 

Trial Examiner: All right. 

The Witness: As I recall, I believe they had to wire the 
international and get their okay on it or something. But, 
before we left that night, we realized that we were out 
on strike. 

Q. (By Mr. Sachs) What were the reasons why you 
decided to go out on strike? 

Mr. Sundlun: I object. 

Trial Examiner: Overruled. 

Answer the question. 

The Witness: The laying off of all of the men, that is, the 
eighteen or so that were laid off, the posting of a notice 
claiming that there would be no more layoffs and then a 
couple of days later laying off some more, saying that their 
jobs were eliminated, which was impossible to have elim- 
inated that many jobs that rapidly at least. Everything 
that was being done indicated that they were trying to 
throw us out—— 

Mr. Sundlun: I object and move to strike as to indi- 

cations. 
525 Trial Examiner: Well, as I understand it, he is 
just now testifying as to what was said by these 
men as to why they went out on strike. That is all he is 
doing is repeating: 

Mr. Sundlun: Was that your interpretation? 

Trial Examiner: That is my interpretation. 

Mr. Sachs: This is not offered for the proof of the truth 
of anything that these men claimed the company was doing, 
This is offered to show how they felt and why they decided 
to goon strike. That is all. 

Trial Examiner: That is right. 

What they were talking about. I think it is all right. 
Go ahead. 

That is my interpretation of what he is saying. 

Any other reasons given? 
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The Witness: Well, the premium pay, the fact that they 
had appointed a non-union man to be the assistant fore- 
man. I stated premium pay earlier. The idea of not 
offering the union men an opportunity to operate this new 
equipment, refusing to—weil, I think that is it. 

Trial Examiner: <All right. 

Mr. Sundlun: I would like to object and move to strike 
the answer of the witness for the purpose of clarifying the 
record on two grounds: number one, I submit that any 

reasons that might be testified to by this witness or 
any other witness which vary in any way from the 
reasons stated in the complaint are immaterial. 

We have got great detailing of reasons in the complaint. 
I submit any variance from that is immaterial. That is 
point number one. 

Point number two is this: I understand—and if I under- 
stand incorrectly, I want to be corrected by counsel for 
the General Counsel—but I understand that the testimony 
adduced is solely for the purpose of describing how the 
men felt, and, conversely, not for the truth of the state- 
ments therein stated. 

Trial Examiner: I don’t think that is what the testimony 
is. The testimony, as I got it, is that these men were in 
a room; they were having a meeting regarding their griev- 
ances; and they talked about why they were going out on 
strike. And this is what they said. 

That is what this witness has testified to. 

Mr. Sundlun: I am not arguing about what he testified 
to. 

Trial Examiner: All right. That is all it means. It 
doesn’t mean anything else. It can’t mean anything else. 

After all, I am paid a salary for interpreting what this 
stuff means in the record. Leave something to me. Let’s 
leave the instructions to the gentlemen over there. They 

have been instructing me ever since this thing 
527 started. So, don’t you start it too, please. 
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Cross-Examination 


Q. (By Mr. Sundlun) Mr. Cyr, have you ever worked 
in an open shop? A. I have worked in a non-union shop, 
yes, sir. 

Q. So that on the night of March 1st when it was an- 
nounced to you that you were going to work in an open 
shop, this was not anything unusual to you, was it? A. It 

would have been unusual if I had 
528 Mr. Sachs: Well, I object. I don’t understand 
what you mean by ‘‘unusual.’’ 

The Witness: I have worked in non-union shops before. 

Trial Examiner: He can answer the question. 

The witness has testified he has worked in non-union 
shops. Go ahead. 

Q. (By Mr. Sundlun) What, then, was your personal 
reaction on the night of March 1st when Mr. Kane told you 
that you worked—that if you wanted to work in the North- 
ern Virginia Sun from March 1st and thereafter you would 
have to work in an open shop? A. It was my impression 
that they intended to do away with the union; that it was 
going to be a shop run exactly the way they wanted to one 
hundred percent; that if you were willing to go along with 
that that you had a job there. That was my impression. 

Q. Were you so willing that night? A. I went to work 
the next day, sir, yes. 

Q. And by that I can infer that you at that time were 
willing? A. Yes. 

Q. Prior to March 1st during the time that the contract 
remained in force were you advised at all by either Mr. 
Taub or the Scale Committee as to the principal points 
under negotiation or discussion? 

Mr. Sachs: Objection. 
529 Trial Examiner: Did you say after or before? 
Mr. Sundlun: Prior. 

Trial Examiner: Prior to what? 

Mr. Sundlun: Prior to March 1st. 

Trial Examiner He may answer the question. 
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Mr. Sachs: He is apparently inquiring of this witness 
as to the nature of the subject matter of the collective bar- 
gaining negotiations at which this witness was not present. 
That is one objection I have. Another objection is that 
the whole area of the collective bargaining negotiations is 
not material. 

Trial Examiner: It is not material at all. 

Mr. Sachs: I feel that is what he is getting into. 

Trial Examiner: I don’t think he is getting into that. 
We won’t let him get into that. 

Mr. Sachs: All right. 

Trial Examiner: You may answer the question. The 
question is: were you kept advised as to what was going 
on? 

The Witness: Outside of being told that there was very 
little or no progress being made, I don’t recall anything. 

Trial Examiner: All right. 

Q. (By Mr. Sundlun) Were you ever advised in your 
capacity then as foreman through your union of the fact 

that the union had served notice of termination of 
530 the contract? A. Served notice of termination of 
the contract? T am not sure that | understand that. 

I do know that our union—I did know at that time 
that our union had said that the contract will be up Febru- 
ary 28th and wanted to negotiate. I do know that. Is that 
what you are asking? 

Q. Yes. 

In other words, you knew that the union had said the 
contract is over February 28th? A. Yes. ‘‘Let’s start 
negotiating.’? Yes, I knew they said that. 

Q. All right. Had the union ever told you in your ca- 
pacity as foreman during the month of February 1959 of 
the principal points which were raised as demands by the 
company? A. There may have been some mention—I think 
there was—but exactly what the demands were, I couldn’t 
tell you. 

Q. Would it refresh your recollection if T asked the ques- 
tion of whether the union ever informed you in your capac- 
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ity as foreman during the month of February 1959 that 
the company was sceking a three-year contract? 

Mr. Sachs: Objection. 

Trial Examiner: Sustained. 

Mr. Sachs: Mr. Cyr, if the objection is sustained, you 
don’t answer the question. If it is overruled, then you 

proceed to answer it. 
531 The Witness: All right. 

Q. (By Mr. Sundlun) Did the union ever show to 
you or discuss with you in your capacity as foreman dur- 
ing the month of February 1959 a written document setting 
forth the company’s counterproposals? 

Mr. Sachs: Objection. 

Trial Examiner: Sustained. 

Q. (By Mr. Sundlun) Were the company’s counterpro- 
posals ever posted on the bulletin board either at the plant 
or at the union hall? A. Yes, sir, they were. 

Q. Where? <A. I believe they were posted on—the com- 
pany’s proposal was posted on the bulletin board as you 
step into the composing room from the front office. 

Q. Did you ever read it? A. Yes, I believe so. But I 
can’t tell you the contents. 

Q. You once knew the contents; is that correct? <A. I 
believe so, yes, sir. 

Q. But you don’t today recall the contents? A. That is 
true. 

Q. You once knew them but you can’t now remember 
them? A. That is right, sir. 

Q. Does it refresh your recollection at all to suggest to 

you four items: (1) three-year contract, (2) non- 
532 inclusion of the union general laws, (3) jurisdiction 
over new equipment, and (4) a non-union foreman? 

Mr. Sachs: I object to that. 

Trial Examiner: Sustained. 

Mr. Sundlun: I would merely like to reeall the Exam- 
iner’s mind to the answer given by this witness immedi- 
ately prior to this question. He said ‘‘I once knew them; 
I now cannot remember them.” 
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Trial Examiner: That is right. 

Mr. Sundlun: I am mercly trying to refresh his recol- 
lection. 

Trial Examiner: I don’t think I will let him answer the 
question. 
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536 Q. (By Mr. Sundlun) There came a time in Feb- 
ruary when Kane became the Assistant business 
manager; isn’t that true? A, That is true. 

Q. As a matter of fact, you testified there was some 
question in your mind as to what his additional duties were 
going tobe? A. That is right. 

Q. When he became the assistant business manager you 
became the foreman; is that right? A. Yes, that is right. 


537 Q. (By Mr. Sundlun) If an extra showed up at 
the time bogus was overboard, you would put him 
to work; is thatso? A. Yes. 


539 Q. All right. Now, you have told us what Mr. 
Kane said. Do you recall anything about what Mr. 
Taub said when Mr. Kane got through? A. The men all 
looked at Mr. Taub with a sort of ‘‘ What do we do”’ expres- 
sion on their face, and somebody may have commented, but 
it was mostly just the reaction of the men looking over to 
him to see what in the world are we supposed to do now. 
Mr. Taub said, ‘‘He said go to work, so go to work.”’ 
So, they all started to go to work. 


540 Q. (By Mr. Sundlun) Now, there were some ex- 
tras there that night, were there not? A. That is 


correct. 
Q. They were not put to work and they went home; is 


that correct? A. That is right. 
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542 Q. (By Mr. Sundlun) Now, there came a time, 

as I understand it, when you, for one reason or an- 
other, felt that the circumstances were getting such that 
you didn’t want to be assistant foreman any more; is that 
correct? A. That is true, sir. 

Q. Now, whom did you discuss this with? You men- 
tioned two or three people. I just don’t remember who 
you said. A. Well, Iam sure of Mr. Fritchey, and I think 
Mr. Stern. 

Q. Not Mr. Kane? <A. Possibly. 

Q. But you are sure about Mr. Fritchey? A. That is 
right. 

Q. Where did you talk to Mr. Fritechey? A. Up in the 
corner by his desk. 

Q. You went up there especially to talk to him about 
this?) A. That I don’t recall. There may have been an- 
other reason for being up there. 

Mr. Sachs: Try to keep your voice up, Mr. Cyr. 

The Witness: That I don’t recall. There might have 

been other reasons for going up there. 
543 Q. (By Mr. Sundlun) Well, now, in your discus- 
sion with Mr. Fritchey, did he urge you to stay on? 
I mean did he want you to stay on? Or was he just as glad 
to have you quit? A. He wanted me to continue as assist- 
ant foreman. 

Q. Very definitely? A. Very definitely, yes. 

Q. As a matter of fact, didn’t Mr. Fritchey offer you 
permanent employment if you would stay on? A. No, sir, 
the subject at that time was about remaining as the assist- 
ant foreman. 

Q. And didn’t he say, ‘‘We really want you to stay on?’’ 
And at that time or some other time closely connected with 
it didn’t he say, ‘‘If you will stay on, we will give you a 
permanent job here’? A. Nothing like that was ever men- 
tioned at that particular time, that conversation that I was 
having with him then. 

Q. Was it ever mentioned? A. I believe so. 
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Q. At a later time? A. I reeall it much more clearly 
with Mr. Kane, what you are talking about now. 

Q. You told him you wanted to think it over, and you 
did think it over, and then you turned it down; is that not 

correct? A. No. 1 don’t recall that. 
544 Q. Well, did you have any discussion with Mr. 
Kane about permanent employment? A. Yes. 

Q. What was the nature of that conversation? A. Mr. 
Kane explained to me that he had a contract with the Sun. 
And he said that they wished that I would stay and that 
he was sure I could get a contract. And I explained that I 
wasn’t interested; that | was settled here permanently; and 
as far as I was concerned, I wouldn’t want to leave the 
union. 

He explained that there was a lot of non-union shops 
around. He knew, he said, because he had been to them. 
And there was no question in my mind as to whether I 
would go on their side or not. And it was very definite 
which side of the fence I was on. I think that was very 
definite with management quite early in the game. 

Q. Iam not suggesting that it wasn’t. Iam just trying 
to establish the fact that Mr. Kane or Mr. Fritchey at one 
time or another asked you to come with the company on 
a permanent basis under a contract. And that is the fact, 
isitnot? A. Yes, sir. 


* o * td ° e * e es 


Q. Now, during that day, March 10th, you knew 
that Mr. Kinney was to become the assistant fore- 
man; is that correct? A. That is correct. I knew that the 
night of the 9th. 
Q. The night of the 9th? A. Yes. 
Q. You knew Mr. Kinney was a non-union man? A. 
That I didn’t know for sure at first. 
Q. When did you first find it out? A. I don’t know. 
We thought, that is, I thought he was probably a non- 
union man. But I don’t know exactly when I was sure. 
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Q. Some time on the 10th or before? A. Oh, yes, yes, 
on the night of the 10th anyway. 

Q. During the day of the 10th? A. I would say in the 
evening when it was brought up at the meeting from a 
man who is supposed tg have known him before. 


567 Mr. Sundlun: Mark this Respondent’s Exhibit 
Number 7. 


(The document above referred to was marked Respond- 
ent’s Exhibit No. 7 for identification.) 


Further Recross-examination 


Q. (By Mr. Sundlun) Mr. Cyr, directing your attention 
again to Respondent’s Exhibit Number 6 for identification, 
which is the telegram that was sent to you by the Northern 
Virginia Sun 

Mr. Sachs: Just a minute, Mr. Examiner. 

I object to any reference to these telegrams which coun- 
se] appears to have the witness identify and then refuses 
to introduce. We are left with a lot of testimony about 
something that is not going into the record. And I would 
like to ask counsel if he plans to do the same thing with 

reference to this witness? 
568 Trial Examiner: As I understood counsel’s pro- 
cedure, he intends to introduce these all at one time. 
Is that right? That is, if you introduce them? 

Mr. Sundlun: Correct. 

Trial Examiner: And if he doesn’t, I will evaluate the 
testimony and the record accordingly. 

Mr. Sachs: Well, as I heard that question, Mr. Sundlun 
attempted to describe the telegram or to make some ref- 
erence to its contents. And I think that is improper if he 
does not elect to introduce it. 

Trial Examiner: I think he was merely identifying it 
so the witness will know what he is talking about, it seemed 
to me. 


You may proceed. 
Mr. Sundlun: Repeat the question. 


(The question was read by the reporter.) 


Trial Examiner: Finish your question. 

Q. (By Mr, Sundlun) —on March 26, 1959, I inquire 
as to whether you sent a telegram back to the Sun in re- 
sponse to that exhibit, Respondent’s Exhibit Number 6 
for identification? A. Yes. 

Q. I show you, Mr. Cyr, what has been marked Respond- 
ent’s Exhibit Number 7 for identification, a telegram 

dated the 26th, and carrying your name as signa- 
569 ture, and | inquire as to whether that is the tele- 

gram that you sent back to the Sun in reply to 
Respondent’s Exhibit Number 6 for identification? A. 
That is the telegram, yes. 


° e e * * oe * ° ° 


Q. (By Mr. Sundlun) Mr. Cyr, with regard to 
the language in Respondent’s Exhibit Number 7, 
which states that ‘‘I cannot return to work until 
I am sure that all my fellow workers who have been un- 
fairly discriminated against for union membership receive 
offers of reinstatement.’’, I inquire as to whom you meant 
by ‘all of my fellow workers’? A, I meant the twenty- 
eight or twenty-nine men total in the composing room be- 
fore the expiration of the contract. 
Q. And that would include the men who were so-called 
extras or substitutes? A. Yes. 
Q. Also the proofreaders? A. Yes. 
es * e Ld * * . ° ° e 
Q. (By Mr. Sachs) Mr. Cyr, when you got the telegram 
marked Respondent’s Exhibit 6, were you on strike? <A. 
Yes, sir, I was. 
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574 Robert Taub 


resumed the stand, and having been previously sworn, was 
examined and testified further as follows: 


Trial Examiner: You are the same Robert Taub who 
testified here previously in this proceeding? 

The Witness: I am. 

Trial Examiner: Thank you. 

Let the record show that Mr. Taub’s cross-examination 
was deferred by agreement due to the fact that Mr. Taub 
was at the time ticd up in other proceedings and that he 
is now taken on cross-examination by the Respondent. 

Mr. Spelman: Mr. Examiner, just to make the record 
absolutely clear, I think the deferment of Mr. Taub’s cross- 
examination was occasioned by the absence from the city 
of Mr. Hahn and Mr. Sundlun. I think you will find that 

is true. 
575 Trial Examiner: Well, if I am incorrect, then that 
is the reason. 


Cross-examination 


Q. (By Mr. Sundlun) Mr. Taub, I wasn’t here the other 
day when you were examined on direct examination. But 
we have a transcript of your testimony which I have read, 
And in the course of that testimony I believe you described 
the bargaining sessions which occurred between you and 
representatives of the company in the month of February, 
1959; is that not correct? A. Correct. 

Q. It would appear according to your testimony that the 
first one you described was on February 17, 1959; is that 
correct? A. Questions were asked of me. Whether I de- 
scribed the entire negotiating sessions, no. Particular ques- 
tions were asked of the—I don’t have the full detail of the 
negotiation session in the day by day set up. 

Is that what you mean? 

Q. No. Was the first date that you ascribed to the nego- 
tiations February 17th? A. Oh, yes, that is right. 
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Q. Actually there had been a prior meeting, had there 

not, on February 9, 19592 A. Well, I visited your 

576 office. And I believe Mr. Hahn misunderstood what 

that meeting was for. You were short some paste- 

up copies of our proposal which I delivered at that time 
with some ITU law books. 

Q. Now, do you recall who was with Mr. Hahn at that 
time? That is, when you met on February 9th? A. I be- 
lieve it was Mr. Stern and Mr. Sagalyn. On the 9th, that 
is. 

Q. There wasn’t any doubt in your mind on that day 
that they had met for a bargaining session, was there? A. 
I can’t speak for them. I don’t know what they thought. 

Q. Who was with you? A. I was there by myself. 

Q. Are you sure you were there by yourself? A. I be- 
lieve I was. 

Q. To refresh your recollection, was Mr. Figgins with 
you? A. I wouldn’t want to say whether he was or not. 
I couldn’t say. 

Q. Well, on the next session, February 17th, do you re- 
call who was with you at that time? A. Yes. The three 
members of the Scale Committee. 

Q. Who were they? A. Mr. Moore, Mr. Manbeck and Mr. 
Morris. 

Q. Now, when was the next meeting after the 17th, if you 

recall? A. I believe we had the figures given to you 
577 on the 17th. We had one session that you people 

asked to be excused from. I think it was the 23rd, 
24th, 25th, 26th, right through the 28th; seven mectings in 
all. 

Q. 23rd, 24th, 25th, 26th, 27th and 28th; is that correct? 
A. There was one meeting that Mr. Hahn asked to be ex- 
cused from that session. That is, we decided not to have 
a meeting. 

Q. Now, these meetings—at each of these meetings were 
Messrs. Moore, Manbeck and Morris with you? A. Yes. 

Q. Anybody else? A. From the union side? 
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Q. Yes. A. Not that I know of. I missed two sessions. 

Q. You missed two sessions? <A. Yes. 

Q. But to your knowledge, Messrs. Moore, Morris and 
Manbeck were at the two sessiors that you missed? A. 
That is right. 

Q. Anybody else? A. I don’t think so. 

Q. Now, Mr. Taub, I believe it is also reflected in the 
record of your testimony that you went into some con- 
siderable detail of describing the procedure which must 

be followed within the union with regard to both 
578 negotiations and subsequently the procedures that 

must be followed before there can be any strike; is 
that correct? <A. Yes, sir. 

Q. And was it not your testimony that with regard to 
the negotiations, in fact negotiations could not commence 
until a Seale Committee had been elected? A. That is right. 

Q. This is usual procedure; is that correct? A. It is a 
standard procedure except for one reason when a Scale 
Committee is not elected. And that is when we organize a 
shop; that is, the first time we came to see you, the first 
contract we had with you was with the organization com- 
mittee who negotiates with a firm. 

And at that time Mr. McEntce and myself came to your 
office and met with you and Mr. Hahn to illustrate how we 
do it. And you had a Mr. Beckham who was your general 
manager at the time, or some such title. And at that time 
we explained the complete procedure of negotiations to 
you, because you both had indicated you didn’t know any- 
thing about the Typographical Union. 

So, we explained to you how we negotiate, what routine 
we musi go through to secure an ITU-approved contract, 
and why it would be beneficial to you to have an ITU-ap- 
proved contract. 

We told you at that time the entire history of 

579 negotiations, the way we conduct our negotiations. 

And when we agreed on a contract and it is ITU- 

approved, that at no time could we strike unless we got 
permission to do so. 
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That was our first meeting with you, our first contract. 
And John Beckham, your general manager, who has repre- 
sented firms in Washington, told you at that time that our 
picture of negotiations was correct. That is, he agreed 
with us. 

Q. April 1957 is the time you are referring to? A. Well, 
I couldn’t pin it down to the day or the month. 

Q. You could pin it down to the year? A. Yes, sir. 

Q. It was 1957? A. Yes, sir. 

Q. It was shortly after the newspaper company com- 
menced operating in its current plant in Arlington, was it 
not? A. That is right. When you moved from the Wash- 
ington printers to the Virginia Sun. 

Q. And if I said to you that that change took place April 
1, 1957, this would appear to be about right to you, would 
it not? A. About right, yes. | wouldn’t want to pin it 
down to the exact day or month. 

Q. All right. This contract that expired February 28, 

1959, was it the first, second, third or fourth contract 
580 that the ITU had with the company? A. Second. 
Q. The second contract was negotiated when? A. 

The date, you mean? 

Q. Yes. A. I couldn’t pinpoint the date. 

Q. The year? A. I have so many others. I think 1957—— 

Q. 19572 A. I am trying to recollect from my memory. 
I have the two contracts with me if you want the date. 

Q. Use anything you wish to refresh your recollection. 

Mr. Sachs: Well, the last contract is in evidence. Would 
the witness like to see it? 

Trial Examiner: Yes, I think it is in evidence. 

The Witness: Yes, please. 


(The document was handed to the witness.) 


Trial Examiner: Now, just tell us the date of that con- 
tract? 

The Witness: I just want to check to see. 

The first day of March. 
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Trial Examiner: What year? 

The Witness: 1958. 

Q. (By Mr. Sundlun) That is the day that the second con- 

tract commenced; is that right? A. That is right. 
581 Q. When did the first contract expire? A. I will 
have to check that. 

Q. Would it refresh your recollection to suggest to you 
that the first contract expired September 30, 1957? A. I 
think you are right. 

The first agreement was the same identical contract with 
a few variations as the downtown publishers. 

Q. And there was, in fact, a six-months gap after the 
expiration of the first contract and the commencement of 
the second one, by date of the documents; is that not true? 
A. When you say gap, I don’t understand what you mean 
by that. Do you mean was there an agreement for a longer 
contract? 

Q. Well, actually the union didn’t serve notice to termi- 
nate the first contract until January of 1958; is that not 
correct? A. Possibly so, due to the change of date. 

Q. What do you mean by ‘‘change of date’? A. Nego- 
tiations. We negotiated a new date from September to 
March. 

Q. With whom? A. With you people, I believe. We 
changed the date from the first contract with respect to 
the month, expiration of the second contract. The month 
changed. 

Q. Do you have any recollection as to whether or 
582 not for that second contract in your negotiations 
with the company you at any time had present the 

scale committee? A. Yes. 

Q. What is your recollection? A. I am trying to recall 
the names. I believe at that time we were in between nego- 
tiations with the downtown scale. And we used the—I will 
have to refresh my memory on that. I couldn’t say. I 
couldn’t say whether it was the same scale committee of the 
newspapers or whether we had a group from the Sun. 
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Trial Examiner: But your testimony is that there was 
a scale committee present with you? 

The Witness: Oh, yes, sir. There were a lot of other 
people with me. I wasn’t by myself. 

Q. (By Mr. Sundlun) There is no doubt in your mind 
that there was someone with you? A. I think so, yes. 

Q. But you don’t have any recollection of who they were? 
A. No, I don’t. 

Q. Does the name Ashton mean anything to you? A. 
Yes, that is right. 

Q. Mr. Taub, isn’t it a fact that in all those negotiation 
sessions the only man that ever showed up with you at any 
time was Mr. Ashton? 

Trial Examiner: Are you talking about the be- 
ginning of the second contract? 
Mr. Sundlun: That is correct. 

The Witness: We probably met. 

Mr. Sachs: Do I understand this is the negotiations lead- 
ing up to the exceution of the second contract which ex- 
pired on February 28, 1959? 

Trial Examiner: Is that right? 

The Witness: Yes. That was the negotiations of the 
downtown publishers. 

Q. (By Mr. Sundlun) Mr. Taub, actually with regard to 
the contract that expired February 28, 1959, and with re- 
gard to the negotiations during the month of February, 
1959 that you have described, this was not the first time 
prior to February 1959 that you had discussed seriously 
the termination of the contract with representatives of the 
company, was it? A. No, sir. We tried to get you to come 
along with us and mect the downtown publishers’ date, so 
we could use that proposal for both. 

Q. In December 1958 you had asked that negotiations 
be postponed six months and that a $3.00 increase be 
agreed to at that time for the six-months period; isn’t that 
correct? A. Yes. We tried to get you to meet the same 
date as the Washington publishers. 
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Q. And that involved a six-months extension of the 
584 contract which expired February 28, 1959, did it 
not? A. Yes, sir. 

Q. And your proposal was that the company agree to 
a $3.00 increase for the period of that extension, was it 
not? A. I think that came out in discussion. Whether it 
was my original proposal I wouldn’t say. I think that came 
out in discussions. 

Q. All right. And didn’t it eventually—as a matter of 
fact, in an effort to obtain the six-months extension, you 
agreed to an extension without the increase? Or you of- 
fered to agree to an extension without the increase? A. I 
offered? Is that what you are saying? 

Q. Yes. A. Well, if I remember correctly—and I am 
sure I do—it would have been brought back to the union 
for approval. In discussion, that is right. In discussion, 
yes. 

Q. I agree it would have been brought back to the union. 
A. That is right. 

Q. But in an effort to get the six months extension, you 
suggested extending it without any increase, subject to the 
union approval, of course? A. That is right. 

Trial Examiner: And when was that offer made? 

Q. (By Mr. Sundlun) Does it refresh your recol- 
585 lection, if you are in doubt, Mr. Taub, to suggest 
December 3, 1958? A. It was some time in Decem- 

ber, that is right. 

Trial Examiner: Thank you. 

Q. (By Mr. Sundlun) What was the company’s reaction, 
if you recall, to this proposal of yours for a six-months 
extension without increase? A. As I understood it at that 
time, you people didn’t want the dates to be changed. They 
didn’t want to change the date to meet with the date of 
the downtown publishers. 

Q. Now, actually the company’s rejection of this propo- 
sal to extending was, in addition to any oral conversation 
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that may have been had with you, confirmed in writing, 
was it not? A. Yes. I believe you people sent us a letter. 

Mr. Sundlun: Mark this Respondent’s Exhibit Number 8. 


(The document referred to was marked Respondent’s 
Exhibit No. 8 for identification.) 


Q. (By Mr. Sundlun) I show you what has been marked 
Respondent’s Exhibit Number 8, a letter dated Deeember 
8, 1958, addressed to you, Robert Taub, and signed ‘‘Clay- 
ton Fritchey, Publisher’’, and I ask you whether that is 
a copy of the letter that you received from the company 
with regard to the subject about which you have just testi- 
fied? A. Yes. I remember this letter. 

Mr. Sundlun: I move the introduction of Respond- 
586 ent’s Exhibit Number 8. 
Trial Examiner: Any objection? 

Mr. Sachs: I have no objection to the exhibit, Mr. Exam- 
incr. But I am beginning to wonder about this whole line 
of inquiry. 

It seems to be far afield. But I will merely make that 
comment at this time. 

Trial Examiner: Well, let’s see where it winds up. 

Mr. Sachs: All right. 

Trial Examiner: The document marked Respondent’s Ex- 
hibit Number 8 will be admitted. 


(The document marked Respondent’s Exh. No. 8 for 
identification was received in evidence.) 


Mr. Sundlun: Off the record. 
Trial Examiner: Off the record. 


(Discussion off the record ) 


Trial Examiner: On the record. 

Let me say now that all documents that are being offered 
may be withdrawn for the purpose of preparing duplicates 
for the record, the arrangements to be made with the re- 
porter. 
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Q. (By Mr. Sundlun) Mr. Taub, did you ever reply to 
this letter of January 8, 1958, Respondent’s Exhibit Num- 
ber 8? A.I can’t recall. 

Q. Did you ever make any comment to any of the man- 

agement of the ‘Sun about your reaction when the 
587 Sun turned down this so-called six-months free ex- 

tension? A. No. We attempted to convince you to 
come along with the date, as I explained a while ago. That 
is about the only thing I remember. We attempted to con- 
vince you and you just couldn’t be convinced to change 
that date. 

Q. What do you mean you attempted to convince us? 
Can you give us some who’s, where’s, and when’s on that? 
A. We tried to negotiate. And I asked you to accept the ex- 
piration date of the downtown publishers. And you just 
refused to come along. 

Q. Who refused? A. Well, the letter indicates that you 
people refused. 

Q. I am talking about after this letter? A. I can’t recall 
anything after the letter. 

Q. Would it refresh your recollection to suggest to you 
that in conferences both with Mr. Stern, Sagalyn and 
Hahn that after receipt of this letter you expressed sur- 
prise and, in fact, you said you were amazed and shocked 
that the Sun would not take a six-months free extension? 
A.Iam sorry. I don’t remember those words at all. I can’t 
understand how that could be remembered so clearly. I 
don’t remember using those words at all. 

Q. Did you expect the Sun to refuse the six-months ex- 

tension? A. Expect? 
588 Q. Yes? A. No, we didn’t expect anything until 
we got the answer from you that you didn’t want to 
do it. 

Q. You just never thought about it? It was a vacuum 
in your mind until the letter arrived; is that correct? A. 
No. In conversation you told me that you didn’t want 
the dates changed. 
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Q. In light of your union negotiating experience, is it 
usual or unusual for a newspaper to refuse to accept a six- 
months extension at no increase in terms? A. In negotia- 
tions, any agreement could come out of it. 

Q. You had made a suggestion that the agreement be 
extended for six months at no increase. And that sug- 
gestion was refused, both orally and formally in writing? 
A. Yes. 

Q. My inquiry to you is whether, in the light of your 
experience as a union officer and negotiator, it is usual or 
unusual for a newspaper to refuse to accept a six-months 
extension of a contract with no inerease? A. In negotia- 
tions, anything can come out of it. I can’t say that it is 
either way. The only reason—as I understood it clearly 
from you people, the reason you didn’t want to do it was 
you wanted to stay away from a downtown date. So, 
whether I could describe that to be usual or unusual—I just 

couldn’t do it. You just refused to do it. 
589 Q. They wanted to stay away from the whole 
downtown contract, did they not?) A. Oh, yes. In 
negotiations you attempted to do that. 

Trial Examiner: Mr. Sundlun, will you tell me what is 
the object of this line of inquiry in going into the negotia- 
tion of the contract so carefully and so thoroughly? 

Mr. Sundlun: I ean, sir. I think with a few more ques- 
tions 

Trial Examiner: Well, I would like to know why we are 
going into this. 

It seems to me, to be perfectly honest with you, that we 
are again burdening the record with matter that doesn’t 
seem to have much weight. 

Q. (By Mr. Sundlun) Mr. Taub, in the light of the testi- 
mony that you have given with reference to Respondent’s 
Exhibit Number 8, it was not unexpected on your part that 
the company refused in February of 1959 to extend the con- 
tract, was it? 

Trial Examiner: Just don’t answer the question. 


226 


Mr. Sundlund, I asked you a question. And you haven’t 
answered it. 

Mr. Sundlun: I beg your pardon, sir. 

Trial Examiner: Will you please answer the question. 

Mr. Sundlund: Certainly. 

I want to make very clear for the record that Mr. 
590 Taub cannot claim that as a result of the negotia- 
tions in February of 1959 he expected that the com- 
pany would cither agree to renew the contract or agree to 
continue negotiations after expiration of the contract. 
And I am directing that particularly to the period of time 
which was immediate to the controversy here, to wit, the 
last days of February, because three months before, in 
December of 1958, he had offered to extend this contract 
with no increase in terms whatsoever. And the company 
had flatly turned it down. 

Trial Examiner: All right. Now, that is in the record. 
And I don’t propose to take it out of the record. 

But, now, what are you going to do now? You are going 
to try to make the Trial Examiner’s inferences for him? 
Ts that what you are up to? 

Do you understand what I mean? 

Mr. Sundlund: No, sir. 

Trial Examiner: Off the record. 


(Discussion off the record.) 


Trial Examiner: On the record. 
Mr. Sachs: May.we have a short recess? 
Trial Examiner: We will take a recess at this time. 


(Recess. ) 


Trial Examiner: The hearing will resume. 
You may proceed. 
Q. (By Mr. Sundlun) One question on a detail on 
591 some question we were on just a while ago; I think 
you testified here this morning that the negotiating 
of the second contract, so-called, the reason the seale com- 
mittee wasn’t with you some of the times was that they 
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were working on the downtown contract. Is that correct? 
A. No, I didn’t say that. 

Q. You didn’t say that? A. No. 

Q. The downtown contract in that year was settled in 
January of 1958, was it not? A. That is right. 

Q. And this contract was negotiated between the period 
of March 1 and March 29, 1958; is that correct? A. That 
is correct. 

Q. Now, Mr. Taub, in January of 1959 did not the com- 
pany submit to you in writing a so-called counterproposal 
of the Northern Virginia Sun? A. So-called, yes. 

Q. One of the witnesses here previously has testified 
that this counterproposal was posted on the bulletin board; 
is that not correct? 

Mr. Sachs: How would he know about that? 

Q. (By Mr. Sundlun) Well, do you know whether it 
was correct?) A. Do I know whether it was posted, you 

mean? 
592 Q. Yes. A. I couldn't answer that. 
Q. You are familiar with the bulletin board at 
the headquarters, are you not? A. Union headquarters? 

Q. Yes. A. We don’t have a bulletin board at the union 
headquarters. 

Q. And you never posted the counterproposals; is that 
correct? A. No, sir, I never did. 

Q. Did you ever communicate these counterproposals to 
anyone other than yourself and the scale committee within 
the union? A. No. The committee sits and negotiates. 
They accept the counterproposals and then they negotiate 
the proposals. We give an outline to the membership. But 
we don’t pass around the copies. 

Q. Did you give any to the membership this time of the 
counterproposals? A. I don’t know whether we did or not. 

Q. If you did, it would be in your record, wouldn’t it? 
A. Yes. Tean go back and check the records. 

Q. But you don’t at this moment have any recollection? 
A, No. 


Q. And in the preparation for testifying in this 
593 case you have or have not ever had occasion to 
review those counterproposals? A. For this case? 

Q. Yes? A. No. 

Q. You haven’ looked at them at all? A. I looked at 
them. I knew I had them. But I didn’t go through them 
to study them if that is what you mean. 

Mr. Sachs: Mr. Examiner, I will object to any further 
questions along this line of inquiry unless counsel demon- 
strates its materiality. 

Again I will refresh the Examiner’s recollection as to 
the motion which I had directed to the Examiner with ref- 
erence to the so-called third defense. And if it is the inten- 
tion of counsel to go into the collective bargaining nego- 
tiations and place upon this record all of the negotiations 
and the positions of the parties and the proposals and 
counterproposals, I will object to that as not being mate- 
rial to the issues in this case. 

Trial Examiner: I will sustain the objection. And I will 
inform counsel that I do not believe that it is our province 
here to go into the negotiations for this contract, the terms 
of the contract, the attitude of the parties toward the con- 
tract. 

This case starts and is founded on merely the discharges 

of individuals. 
594 The contract between the union and the company 
and its expiration and its meaning have no bear- 
ing on this matter whatever. And I won’t take any testi- 
mony on it. 

Mr. Sundlun: Mr. Examiner, first of all, you have sus- 
tained an objection to a record on which there was no ques- 
tion pending. And I, in response, only wish to state this: 
I am familiar with the ruling that you have just stated, 
because you have stated it before in this case. 

Trial Examiner: That is right. 

Mr. Sundlun: And I accept the ruling. I state that the 
questioning of this witness which immediately preceeded the 
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sumed by the General Counsel. But in view of the state- 
ment made in objection and in view of the Examiner’s 
comments on it, | would like to make one point which does 
not yet appear in the record to my recollection. 

One of the issues involved in this case is motivation. In 
fact, that may be the principal issue. And the Examiner 
has ruled and his rulings will be binding upon this hearing. 
But some day the Court of Appeals may see this case. 

Trial Examiner: That is right. 

Mr. Sundlun: And the Court of Appeals may agree or 
disagree with the Examiner’s ruling. 

Trial Examiner: That is right. 

Mr. Sundlun: And | don’t ever want to argue be- 

595 fore the Court of Appeals that Respondents here did 

not seck very strenuously to bring out upon the rec- 

ord the subject matter of the four counterproposals and the 

economic motivation therefor, and the communications with 

Mr. Taub and representatives of the union on these points, 

and that the union in return established certain positions 
with regard to cach one. 

It is difficult for me, with all due respect to the Exam- 
iner’s ruling, to understand how a Court can fairly judge 
the actions of Respondents here unless they knew what had 
gone on in the period immediately prior to the expiration 
of this contract. If there had been no contract and if there 
had been no expiration of that contract, there would have 
been none of the events which took place by the union mem- 
bers thereafter, and we wouldn’t be here today. 

It is the fact that there was a contract which did expire 
and that there were certain negotiations concerning that 
contract and its expiration which serves as the foundation 
for everything that happened here. 

So, with all due respect to your Honor’s ruling, I must 
preserve the point on the record in the event that at some 
time it should be raised or considered. 

Trial Examiner: Skirting the edges and sometimes going 
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through the thin ice of rulings on objections which might 
make reversible error is part of the Trial Exam- 
596  imer’s trade. They are considered acts by the Trial 
Examiner. 1 must say again that I am going to cut 
you off from all of the matters that you have stated. 
Off the record. 
(Discussion off the record.) 
Trial Examiner: On the record. 
Mr. Sundlun: Mark this Respondent’s Exhibit Number 
9 for identification. 


(The document referred to was marked Respondent’s 
Exhibit Number 9 for identification.) 


Q. (By Mr. Sundlun) Mr. Taub, T show you what has 
been marked Respondent’s Exhibit Number 9 and ask you 
whether this is a copy of the counter proposals delivered 
to you by the company in January of 1959? A. Yes, I be- 
lieve this is the first one you gave us. You gave us another 
one. 

Trial Examiner: Is there any objection to this docu- 
ment? 

Mr. Sachs: No objection. 

I have no objection on the basis as to whether or not 
this was the proposal submitted. I don’t think that the 
receipt of this document is pursuant to the Examiner’s 
ruling. 

Trial Examiner: I don’t think so either. 

On my own motion I will refuse to reecive the docu- 

ment in evidence and will direct, for the preserva- 
597 _ tion of the record, that it be placed in a file of re- 

jected exhibits so that if that eventuality ever arises 
that it goes to a federal court, the federal court may look 
at it. 


(The document marked Respondent’s Exhibit No. 9 for 
identification was REJECTED.) 


Q. (By Mr. Sundlun) Mr. Taub, if the Photon paste 
makeup workers had been union members under a union 
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contract, would they have been apprentices or journey- 
men? <A. Both. 

Q. Both? A. Yes. We train our apprentices on all 
phases of the printing business. 

Q. And with regard to the journeymen, would they be 
paid $120 a week for day work and $125 a week for night 
work? A. They would be paid the scale. 

Q. And that is the seale?) A. Yes. 

Q. Now, the TTS 

Mr. Sachs: To straighten the record, I think the contract 
says it is $120.50 on the day shift, and $125.50 on the night 
shift. 

Mr. Sundlun: I accept the correction. 

Q. (By Mr. Sundlun) Mr. Taub, what about the Photon 
operator, would this be a journeyman or an apprentice? 
Mr. Spelman: I didn’t hear the question. 

598 Trial Examiner: Read the question. 


(The question was read by the reporter.) 


The Witness: I tried to answer that before. We have 
journeymen and we train our apprentices in that phase 
of the printing business, The management has agreed in 
the places that we have all photocomposition to train our 
journcymen and apprentices in all phases of the photo- 
composition business. 

Q. So that your answer with regard to the Photon op- 
erator would be the same as it was a minute ago for the 
Photon paste makeup personnel? A. Yes. May I make one 
more answer to that? 

Q. Yes. A. All of that is to be negotiated, of course. 

Q. You wouldn’t negotiate for a salary less than union 
seale, would you? A. Well, some unions have. Whether 
I would or not I don’t know. There is training set up for a 
lot of these new processes. 

Q. What about your—well, let me back off a minute. 

The TTS operation, do you consider that a new process? 
A. No. It would be locally in your place a new process, yes. 


232 


Q. I am talking about in the printing industry as a 
whole? <A. No. 
599 Q. Not the Washington area as a whole. A. Yes. 
When I say yes, the Wall Street Journal has it, 
and the Post has some teletype but not tape punchers. 

Q. And if the TTS machines, operating units, at the 
plant of the Northern Virginia Sun were monitored by 
union personnel under a union contract, would this be 
done by a journeyman? A. Yes. 

Q. At the same union scale? A. That is provided for in 
the contract, which you people recognized and agreed to. 

Q. $120 a week for day work? A. And fifty cents. 

Q. Yes. And $125.50 a week for night work? A. Right. 
Five more dollars for the lobster shift. 

Q. Now, what about the TTS perforators? Are they 
journeymen? A. Yes. 

Q. $120.50 a week for day work? A. Yes. 

Q. $125.50 a week for night work? A. Yes. 

Q. Five dollars more for the lobster shift? A. Exactly 
what you agreed to, yes. 

Q. And this would be fore the TTS perforators ; 
600 is that correct? A. Yes. 

Q. The so-called touch typists? A. Well, I don’t 
know what you call them. But they are printers and tape 
punch operators. 

Q. It involved operating a typewriter, doesn’t it? A. 
The know-how of operating a typewriter, yes. 

Q. You can’t be a TTS perforator unless you are a 
touch typist, can you? A. That is right. 

Q. Now, Mr. Taub, directing your attention to the night 
of March 1, 1959, did there come a time on that day when 
you went to the location of the Northern Virginia Sun in 
Arlington, Virginia? A. Yes, sir. 

Q. At about what time of the day did you so go? A. 
About 5:30. 

Q. When you arrived at the plant, what did you do? A. 
I met with the employces of the Sun across the street from 
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the Sun building and explained to them the position we 
were in, and for them to control themselves and go to 
work as though nothing had happened. And that we would 
attempt to further negotiate. 

Q. What position did you explain to them that 
601 they were in? A. What position? 

Q. Yes. A. I think you would have to make that 
clearer. I don’t know what you mean. 

Q. If I recall correctly, in your last answer you said 
that you explained to the employees of the Sun the position 
that you were in. My next question is: when you explained 
the position that you were in, what did you explain? A. 
That we negotiate beyond the expiration date. We have 
for years and years with publishers and commercial peo- 
ple. And they should continue to work as though we are 
continuing negotiations, just like we always have done in 
all negotiations in Washington. 

Q. Now, with regard to your comments that they con- 
trol themselves, what did you mean by that? Or what did 
you expect them to do if they didn’t control themselves? 
A. I don’t know. It is hard for me to say what they would 
do. But I, as president, attempt to guide the people in in- 
stances like this. They must be informed as to the nego- 
tiations, which | did at that time, and told them to go into 
the plant as though nothing had happened. Beeause, if 
you remember—and I imagine you do—we heard that the 
new equipment was being put in, and that you people have 
hired strike breakers to come into the plant. 

And that was the reason I wanted them to be 
602 guided by what I asked them to do. And that is 
exactly what they did. 

Q. Did you discuss with your men that night the fact 
that the—and I am directing your attention to the time 
around 5:30 or 6:00 o’clock around the exterior of the 
plant—did you discuss with your men the two facts that 
you just mentioned, to wit, (a) that the company had 
brought in new equipment, and (b) that they had hired, as 
you called them, strike breakers? A. Yes, I did. 
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Q. Did you call them strike breakers in your conversa- 
tion with your men? A. Yes. 

Q. Was there then a strike? A. No. But we heard the 
type of people that were imported to work for them. 

Q. Now, Mr. Taub, this situation that existed that night, 
was it, in fact, the same situation that had existed with 
other publishers in the Washington area after the passing 
of the end date of a contract?) A. No. I don’t think that 
the publishers ever misbehaved like you people did. You 
didn’t let us know—when we asked you to continue nego- 
tiations, you refused to do that. You said you were going 
home and going to bed and refused to do what we wanted 

you to do. 
603 Q. That is right. There is a erucial difference. 

Here the company had terminated the contract and 
had refused to continue to negotiate. Is that not correct? 
A. No, sir, not that night when we were in session. You did 
not terminate the contract. All you people said was you 
were going home and go to bed. We attempted to get you 
to continue negotiations, to set up another date, but you 
refused to do that. It was not terminated that night. 

Q. We didn’t need to terminate it. It ended by its own 
terms, didn’t it? A. You asked the question. 

Q. I would like an answer. A. Under the contract you 
notify the other party when you terminate the contract. 
And you did not do so until after the meeting broke up 
when you said you were going home to bed. 

When I say ‘‘you’’, of course I mean the company. 

Q. Now, so that when you talked to your men on the 
street the next afternoon at 5:30 or so, you did or did not 
explain to them that this was somewhat different from 
the usual situation? A. I told them about your behavior. 
And I told them to go back in as though nothing happened, 
and that we will attempt further to try to get you people 
to negotiate. 

Q. Now, this misbehavior, just what do you mean 
604 by this misbehavior that you have referred to? A. 
I don’t think you people told us the truth that night. 
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You left and we attempted to continue negotiations. In 
my opinion that is misbehavior. You didn’t do the proper 
thing. 

Q. Now, Mr. Taub, I show you what has been marked 
General Counsel’s Exhibit Number 4, a telegram dated 
Washington, D. C., February 28, to Robert Taub, reading 
as follows: ‘‘ Because of the consistent refusal of Local 101 
ITU to bargain in good faith, the Northern Virginia Sun 
gives Local 101 ITU notice under the provisions of Section 
4(b) of the collective bargaining agreement terminated 
February 28, 1959 that negotiations are broken off effective 
1:00 am. March 1, 1959.’? Signed: ‘Publisher, Northern 
Virginia Sun.’”’ 

I inquire of you as to whether by the time you met with 
your men at 5:30 or 6:00 o’clock March 1, 1959 you had 
or had not received that telegram? A. Yes. I received this 
before I met with the men at 5:30 that night. 

Q. And in meeting with the men, did you tell them that 
you had received such a telegram? A. I can’t reeall whether 
I did or not, because that wouldn’t make any difference to 
the position that we take in negotiations. We continue to 
negotiate no matter what the expiration of the notices we 
receive. Because we must notify our membership properly 
then to do anything about it. 


e ° * * ° e * e e & 


Q. When you got in there, what did you personally 

do? <A. Opened the door and walked through into 

the composing room. The first one that met me was Mr. 

Hahn. 

Q. And did you and he have any conversation? <A. Yes. 
He wanted to know what I was doing there. 

Q. What did you say? A. Well, as T recall, T told him 

“nothing in particular, that our men are going to work.” 

Q. Was that the limit of the conversation between you 

and him? A. At that particular time, yes, because he 

called some of you people together—when I say ‘‘you,’’ I 
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mean management’s representatives—and they were 
609 ina huddle for about five minutes or maybe longer, 

and came back, and he said, ‘‘Let your men go to 
work.’’ ; 

Q. And at any time prior to that had you seen Mr. 
Kane, if you know Mr. Kane? A. Prior to that? 

Q. Yes. A. No. 

Q. Did there come a time at all during that evening 
when you did see Mr. Kane? A. Yes. He was about four 
or five feet away from us. 

Q. And at any time while you were there did Mr. Kane 
make a talk or a speech or whatever you want to describe 
it as to the assembled group? <A. Well, I know he was 
talking to the people while Mr. Hahn and I were talking. 

Q. And did you hear at all what Mr. Kane had to say? 
A. No, I couldn’t say I did, beeause at that time I attempted 
to set up another negotiating mecting with Mr. Hahn. 

Q. So that if Mr. Kane made a speech that night, you 
didn’t hear it at all; is that correct? A. Nothing that I 


could pinpoint down as something that I heard, no. 


es * * * * ° * e s e 


612 Q. Did you, after Mr. Kane got through his 
speech, give any directions to your men to go to 
work? 

s . s * es ° * a se e* 
The Witness: Yes. I told our people to go to work. 
Q. (By Mr. Sundlun) You told the people to go to work 

affirmatively; is that right? A. Yes, sir. 

Q. And after you told the people to go to work—strike 
that. 
At that time that you told the people to go to work did 
you know what Mr. Kane had said to the men? A. No, sir. 
Q. Within a period of an hour thereafter did you know 
what Mr. Kane had said to the men? A. No. 
Q. Did you at any time that night know what Mr. 
613 Kane had said to the men? A. Not that night, no. 
Q. Did you at any time ever find out what Mr. 
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Kane had said to the men that night? A. Yes. I heard a 
lot of rumors, different versions of what he said, yes. 

Q. What did you hear he said, and when did you hear it 
for the first time? A. I couldn’t pinpoint the first time. 

Mr. Sachs: Just a minute. I object, Mr. Examiner. This 
is all hearsay. 

Trial Examiner: Sustained. 

I think this is a good time to break off for lunch. 

We will stand adjourned until 1:00 o’clock. 


(Whereupon, at 11:50 o'clock a.m., the hearing recessed 
to reconvene at 1:00 o’clock p.m.) 


621 Q. Mr. Taub, on the night of March Ist, were you 

or were you not aware of the fact that the extras or 

substitutes were refused work? A. I did know that, yes. 
Q. That night you knew it? A. Yes, sir. 


Q. Did you that night when you learned of the fact that 


the company was to be run as an open shop seek any in- 
formation or make any comment thereon to any member 
of the management of the Northern Virginia Sun? A. Yes. 
I attempted to have a further negotiating meeting. And I 
discussed that with Mr. Hahn, Without an answer from 
him. 
Q. Now, with regard to further negotiating mectings— 
well, withdraw that. 
Q. With regard to your last answer when you said 
622 you attempted to diseuss that with Mr. Hahn in the 
effort of having a further negotiating meeting, I 
would restate my question with quite narrow limits and 
say, did you on that night discuss with any member of the 
Northern Virginia Sun or make any comment thereon to 
any member of the management of the Northern Virginia 
Sun concerning the fact that the Company was to be run 
as an open-shop? 


And I am going just to the subject of running the com- 
pany as an open-shop? <A. No, sir. 

Q. Now, with regard to further negotiations, you say 
you had some conferences with Mr. Hahn concerning fur- 
ther negotiations. Is that correct? A. When you say ‘‘con- 
ferences” 

Q. Conversations, if that is a better word. A. I asked 
Mr. Hahn and reminded him that we had asked for a meet- 
ing on Monday and said as long as our people are going 
back to work, would you mect with us Monday. 

Q. Did Mr. Hahn reply? A. No reply. No answer to 
that question at all. 

Q. He just didn’t say anything? A. That is right. 

Q. Was that the only time that you diseussed with Mr. 
Hahn the continuation or resumption of negotiations? A. 

No. We did that on that famous 28th. We time and 
623 time again asked you people to set up a meeting for 
negotiations. 

Q. And Mr. Hahn A. Excuse me. 

Q. Iam sorry. A. Then we sent you a telegram on the 
same subject. 

Q. Now, my question goes to the period after March 1, 
1959. You have testified concerning the 28th of February. 
And you have now testified concerning the first of March. 
So that my next question is: Was there any time after the 
first of March when you discussed with Mr. Hahn the sub- 
ject of the resumption or continuation, or whatever you 
want to call it, of negotiations?’ A. I don’t recall. 

Q. Did you at any time, Mr. Taub, discuss this question 
with Mr. McCucheon of the Federal Mediation Board? 
A. No, sir. 

Q. You never discussed it with Mr. McCucheon, is that 
correct? A. That is correct. 

Mr. Sachs: What question was that? I didn’t follow 
your last question. When you say ‘‘this question,”’ what 
question are you referring to? 

Mr. Sundlun: Resumption of negotiations. 
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Mr. Sachs: Thank you. 
Q. (By Mr. Sundlun) Now, did you discuss this 
subject with any othcr member of the Federal Med- 
jation Board? <A. No, sir. 

Q. In particular with a Mr. Holden? A. No. He wasn’t 
involved in the case, because—well, no, he wasn’t involved 
in it at all. 

Q. Was any member of the Federal Mediation Board in- 
volved in the case, as you say? A. Yes. I heard a Mr. 
McCucheon call union headquarters, but he did not talk 
with me. 

Q. Mr. Taub, to help you refresh your recollection, if 
possible, does it mean anything to you to suggest that you 
did discuss with Mr. Hahn the resumption of negotiations 
and imposed as a condition thereof the withdrawal of the 
company’s termination notice given in its telegram of 
March 1, 1959? A. No, sir. At no time did I mention any- 
thing about anything like that. 

Q. You never made the statement either to Mr. Hahn or 
to anyone on the Federal Mediation Board to the effect 
that yes, you were willing to resume negotiations, but be- 
fore you would do so, the company had to withdraw its 
termination notice? A. I didn’t discuss it with the Media- 
tion Service. 

Q. That doesn’t answer my question, Mr. Taub? A. I 

did not. 
Q. Did any other officer of the union, to your 
knowledge, do so at your direction? A. No, sir. 

Q. You gave no such direction? A. No, sir. I was out of 
the city. 

Trial Examiner: Mr. Sundlun, may I point out that this 
is not a refusal to bargain case. There is no charge here. 
There was no refusal to bargain either by the company or 
refusal to bargain by the company. Tt may have existed 
on both sides. But it is not covered by the pleading in 
this ease. And I see no purpose in raising the issue at all. 

Mr. Sundlun: Mr. Examiner 
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Trial Examiner: If you want to tell me why you are 
putting this in: 

Mr. Sundlun: I am quite willing to. 

Trial Examiner: I wish you would. 

Mr. Sundlun: It goes to the eredibility of this witness. 

Trial Examiner: When you put it that way, there is 
hardly any way I can stop you from asking anything that 
you want to on eredibility. But I don’t see where he has 
testified on this subject anywhere, as I remember his testi- 
mony, at all. 

You are building a strawman here and knocking it 
626 = apart. 

Mr. Sundlun: No. I would submit, Mr. Examiner, 
I am eliciting definite statements of facts from this wit- 
ness which are subject to refutation. 

Trial Examiner: But you have got him on cross-exami- 
nation. Confine yourself to his testimony and we will get 
somewhere. Otherwise, we will be at this thing for the next 
six months. 


Q. (By Mr. Sundlun) Mr. Taub, I show you a telegram 
which has been marked Respondent’s Exhibit No. 10, ad- 
dressed to M. L. Brueggeman, Business Manager, Northern 
Virginia Sun, bearing the date of the 25th of March, and 
carrying your signature. And I ask you whether you sent 
this telegram to the company? A. Yes. This was an answer 
to information he sent me. 

Mr. Sundlun: I offer Respondent’s Exhibit No. 10 in 
evidence. 

Trial Examiner: Any objection? 

Mr. Spelman: No objection. 

Mr. Sachs: No objection. 

Trial Examiner: There being no objection the document 

marked Exhibit No. 10 will be admitted in evidence. 


627 (The document above-referred to, heretofore 
marked Respondent’s Exhibit 10 for identification, 
was received in evidence) 
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Trial Examiner: Permission is granted to withdraw the 
original and substitute two copies for the record. 

Q. (By Mr. Sundlun) Mr. Taub, I call your attention to 
this telegram, and particularly that part of it which reads 
“The others discriminated against have received no similar 
offers.’’ 

T ask you who you meant by ‘‘others’’? A. Other em- 
ployees of the Sun. 

Q. Well, what other employees of the Sun? A. You mean 
by name? 

Q. Any way you wish to describe them. Name, classifica- 
tion. Anyway you want to describe them. A. In receiving 
this from Brueggeman, he indicated to me that only three 
people were going to be recalled to the Sun. And, there- 
fore, he sent this telegram. 

Q. I would submit respectfully that your answer is not 
responsive to the question, And T would ask you again, who 
you refer to by ‘‘others’”’ in that telegram? 

There has been testimony that some 28 or 29 Northern 
Virginia Sun Employees were at the time you sent this 
telegram cither striking or had been laid off. Would it help 
any if T inquired as to whether you were referring to all 

of that group of 28 or 29 in addition to the three that 
628 you particularly mentioned? A. Others that were 
discharged. 

Q. Others that were discharged? A. Yes. 

Q. Did you, for instanee, mean to include the extras or 
substitutes? A. Extras and substitutes are just what the 
word implies. Whether they wanted to go back there, I 
don’t know. 

Q. Iam asking you whether you meant those people when 
you used the word ‘‘others’’?? A. Yes. T meant all of them, 
everybody that was discharged from the Sun. 

Q. Regardless of whether he had been a regular situa- 
tion holder or an extra or a substitute? A. That is where 
our terms are involved here. Substitutes are just what the 
word implies. They are on a slip board. The situation hold- 
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ers are the ones that were discharged. The substitutes, the 
company refused to hire them. 

Q. Now, did you mean to include those substitutes whom 
the company refused to hire in your use of the word 
‘‘others’’??, A. Yes. I would have liked to have had the 
entire group back with the Sun so we could negotiate, yes. 

Q. Did you, for instance, inelude the proofreaders 
629 in your use of the word ‘‘others”? A. Oh, yes. 

Q. Now, further down it states, ‘‘So if it is your 
intention to offer reinstatement, to all those discrimina- 
torily discharged, please notify me.’’ 

Now, with regard to this language ‘‘all those discrimina- 
torily discharged,’’ did you mean to include the extras or 
substitutes? A. Yes, sir. 

Q. Did you mean to include the strikers? A. I have got 
to check the date on this. 

Q. It is the 25th of March? A. Yes. 

Q. Was there any former union employee of the North- 
ern Virginia Sun working for that company on February 
28, 1959 whom you did not mean to include in this telegram? 
A. IT would like to have that question read to me. 

Trial Examiner: Read it, please. 


(The question read by the reporter) 


The Witness: There was a member of the Typographical 
Union that stayed in the plant, if that is the person you 
are referring to. 

Q. (By Mr. Sundlun) Do you recall his name? A. Kane. 

Q. And 

Trial Examiner: Who? 

630 The Witness: Reginald Kane. 

Q. (By Mr. Sundlun) You did not mean to in- 
elude Reginald Kane in this telegram? A. Reginald Kane 
was working. I didn’t consider him at all. He was up 
there. 

Q. But with the exception of Reginald Kane, you did 


mean to inelude all other union employees of the Sun who 
had been working there on February 28, 1959? A. Yes. 


e e * * * s * e « * 


Mr. Sachs: Why don’t I put this into the record, 

Mr. Examiner? I would like to suggest that the 

parties stipulate that in a letter dated March 21, 1959 ad- 

dressed to Mr. Taub signed by Mr. Brueggeman, Business 
Manager, it says as follows: 


“Dear Mr. Taub, attached are copies of telegrams sent 
today by the Northern Virginia Sun.” And attached to 
this letter are telegrams to Roger W. Wheeler, Julian T. 
Darden, and George E. Fisher. 

Mr. Sundlun: We will so stipulate. 
° e * . e 


Q. (By Mr. Sachs) Mr. Taub, Mr. Sundlun asked you 
about what might have happened had the company sought 
to negotiate rates of pay covering teletypesetter perfora- 
tors. 

Did the company representatives during those collective 
bargaining negotiations attempt to negotiate with you 
rates of pay covering those personnel? A. No, sir. 

Q. Did they tell you that they were going to use 
632  teletypesetter perforators? A. No, sir. 

Q. Did they tell you that they had already hired 
teletypesetter perforators from the outside at rates of pay 
lower than the union seale? A. No, sir. 

Q. Mr. Taub, what is a Brewer Keyboard? A. A Brewer 
Keyboard is an invention of one of our people. You take 
that instrument and place it on top of the keyboard of a 
teletype machine, and our operators can at that moment 
punch tape. 


e ° * * e ° * e ° ° 


633 Q. I don’t know that you have explained entirely 
what this Brewer Keyboard does? A. It is a special 
board that fits on top of the keyboard of the teletype 
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puncher. And it, therefore, changes the keyboard to the 
same keyboard as a linotype machine now has. 

Q. What is the purpose of it? A, That is to give imme- 
diate production to any firm that wants to go into the tele- 
type set-up. And they don’t have to train anyone to do 
that, because any operator could sit down then and punch 
tape. 

Q. You say operator. Do you mean linotype operator? 
A. Yes. 

Trial Examiner: How long has this Brewer Keyboard 
been in use? 

The Witness: Oh, five or six years. Maybe a little longer. 

Trial Examiner: Thank you. 

Q. (By Mr. Sachs) How does a newspaper obtain the 
use of this Brewer Keyboard? A. All they have to do is 
request it and the union supplies them with a Brewer Key- 
board. 

Q. Is there any charge for it? A. No, sir. 
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634 Q. (By Mr. Sachs) Mr. Taub, did the representa- 

tives of the Sun at the collective bargaining negotia- 
tions in the latter part of February, 1959 ask to negotiate 
for paste make-up people lower than union scale? A. No, 
sir. 

Q. Did they tell you that they had already hired 
635. paste make-up people at that time? A. No, sir. 

Q. Had they told you anything about the arrange- 
ments which they had made for the installation of the 
Photon Machine? A. They did not. 

Q. In the same vein, did they ask to negotiate for Photon 
operators? A. No, sir. 

Q. Did they tell you that they had already hired a man 
in connection with the Photon at $150 a week? A. No, sir. 


245 
637 Roland Tucker 


was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 


Direct Examination 


Q. (By Mr. Sachs) Will you state your name and ad- 
dress, Mr. Tucker, please?) A. Roland W. Tucker, 910 De- 
Salle Street, Southwest, Vienna, Virginia. 

Q. When did you start to work for the Northern Vir- 
ginia Sunt A. April 16, 1957. 

Q. Is that when they were first starting to publish? A, 
Within two weeks, yes. 

Q. What job did you have with them when you started? 
A. Operator. 

Q. Do you mean by that a linotype operator? A. Yes. 

Q. Were you assigned to a different job some time there- 

after? A. Yes, sir. 
638 Q. When was that? A. I think it was in October 
or November of 1958. 


Q. What job were you assigned to at that time? A. Ma- 
chinist. 

Q. And did you remain working as a machinist until you 
went on strike? A. I did. 

Q. Was that a job as a full-time machinist? <A. Yes, sir. 


Q. While you were employed there during the 

week beginning March 1, did you hear about the 

people who had been laid off by the company on March 1 
and March 2? A. I did. 

Q. Did you also learn about those who had been laid off 
on March 9 and 10? <A. T did. 

Q. Did you attend a mecting of the employees of the 
Northern Virginia Sun on March 10 at the Union office? 
A. Yes, sir. 

Q. Were you in the courtroom when Mr. Cyr and Mr. 
Schrimsher testified about that meeting? A. Just partly. 
J wasn’t here through the whole testimony. 
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Q. Was that the mecting at which a number of you de- 
cided to go out on strike? A. It was. 

Q. Would you tell us the reasons why you all decided to 
go out on strike? 

Mr. Sundlun: Objection. Hearsay. 
640 Trial Examiner: Overruled. Go ahead. Answer 
the question. 

The Witness: Well, the first reason I would list would 
be the discrimination and the firing of my fellow employees 
who were members of the union. They were fired out of 
priority order. 

The second reason was that I expected myself that I 
could be fired at any time, especially since there had been 
a notice that there would be no further lay-offs, and then 
there were further lay-offs. 

And another was the changing of the hours—I believe 
this was the 9th or 10th, I don’t recall exactly—of the men, 
or the posting of the notice I should say. 

I believe that was to become effective on the 11th. Chang- 


ing the hours of the men, and also posted at this time was 
the notice of a non-union foreman. It didn’t say that 
in effect, but we knew the man was not a member of the 
union. 

Trial Examiner: And that is why you went out? 

The Witness: Those were, the reasons, yes, sir. 


Q. (By Mr. Sachs) How long have you been in the print- 
ing newspaper trade? A. It will be 10 years in June. 
Q. Will you state what your experience has been? A. 
All phases of newspaper work: Floor, linotype oper- 
641 ator, and machinist. 
Q. Have you had any experience working on tele- 
typesetting? A. Yes, sir. 
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Q. Did you have occasion to do any machinist work in 
connection with the teletypesetters? A. There were times, 
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Q. During the week of March 1, did you do any work 
on the teletypesetter at the Northern Virginia Sunt A. 
Yes, sir. 

Q. What did you dot <A. Well, T helped the factory 
representative or the factory engineer that installed the 
two new teletypes—I helped him change over an intertype 
machine and put on a teletypesetter unit. 

Q. Mr. Tucker, did any representative of the Sun 
642 ask you about your prior experience? A. No, sir. 

Q. Prior to March 1, did any representative of the 
Sun tell you about their plans with respect to any of this 
new equipment? A. No, sir. 

Q. Did they ask you whether or not you would be inter- 
ested in working in conncetion with any of it? A. No, sir. 

Q. Are you working now, Mr. Tucker? A. Yes, sir. 


Q. Where are you working? A. Right now T am work- 
ing at Graphic Arts Press, Incorporated. 
Q. In what capacity? A. As an operator-machinist. 


e * ° * * ° e ” 
Cross-Examination 


Q. (By Mr. Sundlun) Mr. Tucker, at one time during 
your experience with the company they sent you to inter- 
type machinist school for two weeks, did they not? 
643. <A. They sent me to the intertype factory, yes, sir. 
Q. For two weeks? A. Two weeks, yes. 

Q. Now, Mr. Tucker, with regard to the reasons which 
you ascribed as to why you went on strike, T think the first 
one you said was because of people having been discrimi- 
natorily fired out of priority order. Is that correct? A. 
That is correct. 

Q. Does that imply that had they been fired in-priority 
order it would have been all right with you? A. It would 
have been a lay-off according to the contract. 
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Q. So your objection is to the fact it was not done in 
priority order; is that correct? A. That is the big point. 
Discrimination in firing. 

« es * « * * . e * * 


645 Q. You were a machinist; is that right? A. Yes. 
Q. Full-time? A. Yes, 
Q. That period from March 1 to March 9 or 10, were you 
very busy or very idle? A. I was told to operate. 
Q. You operating? A. That is right. 
Q. And so during that period you weren’t working as a 
machinist? A. No, sir. 


646 Q. Now, the changing of hours, Mr. Tucker, this 
I don’t quite understand. I wish you would clear it 
up for me. Do you object to going to work at 4 o’clock in 
the morning? <A. Yes, I do. 
Q. You refuse to work at 4 o’clock in the morning? A. 
No, I wouldn’t refuse, not under those circumstances. 


Q. You say you would object to going to work at four 
o’clock in the morning but you would not refuse to do so; 
is that correct? 


Q. (By Mr. Sundlun) Mr. Tucker, during the 
647 period March 1 to March 10 were you working the 
day shift or the night shift? A. The day shift. 
Q. What time were you going to work? A. 7 o’clock. 
Q. I show you Government’s Exhibit No. 23 and ask you 
as to what time you were scheduled to go to work under the 
schedule posted on that exhibit? A. 8:30 a.m. 
Q. An hour and a half later than you had ordinarily been 
going to work; is that right? A. That is correct. 
Q. Now, if you were scheduled to go to work an hour and 
a half later than you ordinarily had been, what was your 
objection to the change in hours? A. Well, T believe the 
question was asked me in the first place, why the men had 
decided to go out on strike. And I gave you a reason of 
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what the men had decided. And one of them was the chang- 
ing of the hours. 

Q. Is this a reason which you yourself subscribed to or 
held to? A. I went along with it, yes, sir. 


es ° a ° ° e * e * ° 
648 Q. You just plain didn’t like getting up and going 

to work at 4 o’clock in the morning? A. I didn’t 
have to get up at 4 o’clock. 

Q. You went along with the rest of them when some of 
them objected? A. Yes. 1 thought it was goading for one 
thing. 

I thought—I don’t know the word I want to use—not 
intimidating—but I thought they were trying to get— 

trying to make a mess out of the whole thing, of all 
649 the men. 
Trial Examiner: Who do you mean by ‘‘they were 
trying’’? 
The Witness: The company. 


Q. (By Mr. Sundlun) Mr. Tucker, I show you what has 
been marked Respondent’s Exhibit No. 11, a copy of a 
telegram dated March 26, addressed to you by the Pub- 
lisher, Northern Virginia Sun, and ask you whether you 
received that telegram? A. I believe that is correct, yes. 

Q. Mr. Tucker, I show you a telegram which has been 
marked Respondent’s Exhibit No. 12, which is addressed 
to the company and signed by you, and ask you if you sent 
that telegram? A. You mean did I send it personally? 

Q. Yes, did you send it personally? A. No, I did not. 

Q. Did you have knowledge of it having been sent? 
650 A. I did. 

Q. And what were the circumstances of it being 
sent, if you know? A. It was when I received the first 
telegram. 

Q. Yes. But who sent it for you? A. Mr. Schrimsher, I 
believe. 
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Q. Mr. Tucker, referring to Respondent’s Exhibit No. 
12, the telegram sent by Mr. Schrimsher for you, and di- 
recting attention particularly to that part of it which 
states that ‘‘I can not return to work until I am assured 
that all my fellow workers who have been unfairly discrimi- 
nated against for nnion membership receive offers of rein- 
statement,’’ and I ask you as to what you meant or what 
you understood was meant by the term ‘‘all my fellow 
workers’’? A. All the men that were laid off and fired. 

Q. You have been here during the testimony in this 
hearing, haven’t you? <A. Not all of it, no, sir. 

Q. Are you aware of the fact that there has been testi- 
mony that there were some 28 or 29 people laid off? A. It 
was my understanding it was 18. 

Q. But you had reference to all of them regardless of 
what the number is; is that correct? A. At that time, yes. 

Q. There wasn’t any whom you excepted from 
651 that statement? A. Excepted? 
Q. Yes. A. No. 

Q. For instance, you included the extras or substitutes 
in your understanding of that language? A. I included 
everybody that was laid off or fired. 

Q. Proofreaders? A. Yes. 

Q. Were you at the plant of the Northern Virginia Sun 
the night of March 1? 

Mr. Sachs: Are you going to offer those? 

Trial Examiner: What was your answer? 

The Witness: No. 

Mr. Sundlun: May I at this time offer Respondent’s 
Exhibits 11 and 12. 

Trial Examiner: Any objection? 

Mr. Sachs: No additional objections. 

Trial Examiner: They will be admitted, there being 
no objection. 
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654 Aubrey R. Stream 


was called as a witness and, having been fivst duly sworn, 
was examined and testified as follows: 


Direct Examination 


Q. (By Mr. Sachs) Will you state your name and address 
for the record? A. Aubrey R. Stream, 2419 Leonard Drive, 
Falls Church, Virginia. 
655 Q. When did you start to work for the Northern 
Virginia Sun? A. April of 1957. 
Q. Is that when the Sun first started publication? A. 
that is right. 


e . e e e + ° e . e 
Q. What job did you have when you first went to work 

for the Sun, Mr. Stream? <A. Assistant Foreman. 

e e es eo e e s e ° * 


Q. Mr. Stream, during that week, the first week 
after the contract expired, were you asked by the 


company to do some overtime work? <A. Yes, sir. 


Q. (By Mr. Sachs) Do you recall, Mr. Stream, whether 
or not there was a notice posted in connection with work- 
ing overtime in the composing room at the Sun during that 
week? <A. Yes, sir. 

Q. Do you recall about when during that week it 
658 was posted? A. I am not sure of the exact date. I 
think it was that Friday, which would be around the 

5th or 6th. 

Q. What did that notice say according to your best recol- 
lection?’ A. Anyone refusing to work overtime would be 
fired. 


Q. (By Mr. Sachs) I show you what has been introduced 
in this proceeding as General Counsel’s Exhibit 23 and ask 


you whether or not that is a copy of a notice which you 
found posted at the Sun plant on the 10th? A. No, sir. 
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659 Q. Mr. Stream, did you attend the meeting of the 
people working at the Sun that was held that after- 
noon at the union office? A. Yes, sir. 

Q. Was that the meeting at which you decided you 
would go on strike? A. Yes, sir., 

Q. Would you tell us what reasons were given by the 
employees in that discussion that led up to that decision? 

Mr. Sundlun: Objection. 

Trial Examiner: Aren’t we again just getting cumulative 
evidence into the record? 

That mecting has been gone over by at least two, and 
perhaps three, witnesses. And there hasn't been any differ- 
ence in their testimony, nor has there been much—well, 
of course, there couldn’t have been any contradiction by 

the respondent. His people weren’t there. 
660 Mr. Sachs: Well, sooner or later these things do 
get cumulative. 

Trial Examiner: They are getting that way now, aren’t 
they. 

Mr. Sachs: As long as he is on, let me ask this question. 

Trial Examiner: All right. 

Mr. Sachs: If you think it is cumulative, I won’t go any 
further. 

Mr. Sundlun: I objected to the question. 

Trial Examiner: And I think, in effect, I sustained the 
objection, didn’t I? 

Now, you said you wanted to ask another question. 

Mr. Sachs: The Examiner’s ruling was on the basis that 
it was cumulative. 

Trial Examiner: That is right. 

Mr. Sachs: I understand the Examiner will preclude me 
from going into it any further? 


Trial Examiner: That is right. 
Mr. Sachs: All right. 
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661 Q. Mr. Stream, while you were employed by the 
Sun, did you take a course to learn paste makeup? 

A. Yes, sir. 

Q. When did you take that course?’ A. Around Septem- 
ber I think was the month. 

Q. What year? <A. 1958. 

Q. How long did that course take? A. It is a sixteen- 
week course. 

Q. How many times a week did you go? A. Two nights 
a week, three hours a night. 

Q. Under whose auspices is that course given? A. The 
union. 

Q. Was any representative of the Sun aware that you 
had—well, strike that. 

Did you complete that course? A. Yes, sir. 
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Q. (By Mr. Sachs) Did you have a conversation 

with anybody representing management of the 

Northern Virginia Sun in which this course was men- 
tioned? <A. Yes, sir. 

Q. Can you tell us approximately when you had that 
conversation? A. Say around December. 

Q. Of what year? A. 1958. 

Q. With whom did you have this conversation? A. Mr. 
Stern. 

Q. What did you say and what did he say? A. I told 
him that I had cither completed it or was about to com- 
plete the course and that he now had two men in the shop 
that knew photo pasteup work. And I don’t recall his 
answer. 

Q. Who was the other man? A. Irving Studenberg, an 
operator on the day side at that time. 
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663 Q. Had he taken this course as well as you? A. 
He took a course in Indiana, the same course as far 
as my knowledge, but a different place. 


Cross-examination 


* * ° * * * * * ° ° 


664 Q. Mr. Stream, did any representative of the com- 

pany ask you if you would be interested on any jobs 
in connection with the new equipment which they had 
brought in? A. No, sir. 
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669 (The documents referred to were marked Re- 
spondent’s Exhibits No. 13 and 14 for identification.) 


Q. (By Mr. Sundlun) Mr. Stream, I show you what has 
been marked Respondent’s Exhibit Number 13, a copy of 
a telegram dated March 26, 1959, and inquire as to whether 
you received that telegram? A. Yes, sir. 

Q. And I show you a telegram which has been marked 
Respondent’s Exhibit Number 14 and ask you whether or 
not you sent this telegram in response to the telegram 
marked Respondent’s Exhibit Number 13% A. Not per- 
sonally. 

Q. Was it sent for you with your knowledge and author- 
ization? A. Yes, sir. 

Q. Was it read to you before it was sent? A. Yes, sir. 

Q. Who sent it with your authority and knowledge? A. 
I think Mr. Schrimsher. 

Q. Mr. Stream, I ask you the same question that has 
been asked of other witnesses. 

Mr. Sundlun: Well, first I will show this to other counsel. 

(The documents were handed to other counsel.) 

Q. (By Mr. Sundlun) Mr. Stream, directing your 

670 attention to Respondent’s Exhibit Number 14 and in 
particular that part of it that reads ‘‘T cannot return 

to work until I am assured that all my fellow workers 
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who have been unfairly discriminated against for union 
membership receive offers of reinstatement.’’ 

T ask you in particular whom did you mean by the words 
‘‘all my fellow workers’? A. The ones that were working 
there before. 

Q. Including extras and substitutes? A. Yes. 

Q. Proofreaders? A. Yes. 


603a Lawrence Spilman 


was called as a witness on behalf of the General Counsel, 
and having been duly sworn testified as follows: 


Direct Examination 


Q. (By Mr. Sachs) What is your name and address? 
A. Lawrence Spilman, Fairfax Station, Virginia. 

Q. When did you start to work for the Northern Virginia 
Sun? <A. I believe it was in the neighborhood of Septem- 
ber °57. 

Q. What job did you have when you started? <A. I 


worked as a compositor on the floor, floorman, they called it. 

Q. This is floorman, f-l-o-o-r-m-a-n, to be distin- 

604a guished from foreman, f-o-r-e-m-a-n. A distinction 
might be made. 

What kind of floorman work did you do when you 
started to work for the Sun? A. Well, everything that was 
necessary on the floor, make-up, ad make-up, corrections, 
galley correction and some page make-up. 

Q. Were you assigned to different work sometime after 
you were hired? A. I worked in the proof room at differ- 
ent times. 

Q. At sometime did you become fulltime proof reader? 
A. Yes. I don’t remember the date, but I was classified as 
a proof reader. 

Q. Could you tell us approximately when you were proof 
reading fulltime? A. I really don’t know. Probably in the 
latter part of 1958. 

Q. What shift were you working, Mr. Spilman? A. The 
night shift. 
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Q. Mr. Spilman, were you the only one doing procf read- 
ing on the night shift? A. No, I had a substitute or an 
extra—as a matter of fact, we had two who came in, took 
up four nights a week, one took two nights and the other 
was working two nights. 

Q. How much proof reading work was there to do 
605a_ on the proof reading shift? A. Well, there was more 

than one man could handle ordinarily. 

Q. But, as I understand it, you are the regular proof 
reader? A. Yes, I was. 

Q. And an extra or substitute came in and did proof 
reading work in addition to what you did? A. That is 
correct. 

Q. Were there any occasions when there were no extra 
or substitutes who did proofreading work? A. Yes, one 
night a week. As a rule we didn’t have any, unless some- 
body just happened to walk in. On those nights they would 
have to assign someone from the shop to help out. 

Q. Mr. Spilman, during February of 1959, the last month 
of the union contract, do you know whether or not you were 
working there physically at all times? A. I didn’t under- 
stand that. 

Q. I believe you told me you were out sick for the latter 
period of that month? A. I think I did. I didn’t work 
more than one week that entire month. I was out two weeks 
sick and because of a death in the family I was in Florida 
the first part of it, the month. 

Q. Do you recall—strike that, please. Did you go to 

work on Sunday night, March Ist? A. No. 
606a Youdidnot? A. No. 

Q. Was there any particular reason why you did 
not? A. Well, I didn’t work on Sunday nights. I didn’t 
know anything was going on. 

Q. That was your regular day off? A. That is right. 
I was off. 

Q. When did you work for the first time following the 


257 


expiration of the contract?’ A. The following day, Monday 
the second, I believe it was. i 

Q. On the night shift? A. Yes. 

Q. Did you notice anything different insofar as your 
work of proof reader was concerned?’ A. My proof room 
was missing. 

Mr. Amram: Pardon? 

The Witness: My proof room had been missing. 

Q. (By Mr. Sachs) Will you explain that to the Exam- 
iner, please?) A. Well, we had a little place that would hold 
twomen. There was a little partition around it to set us off 
from the rest of the composing room. We sat in there and 
read our proofs. They gave us a small amount of privacy. 
That was gone, and there were some new machines in there. 

Q. Where were you assigned to work that day? A. Up 

in the front office of it. 
607a Q. Had the desk on which you worked been moved 
to the front office? A. Yes, I had been moved up to 
the front office. 

oA Did you work at that desk for the remainder of that 
week and until you were laid off on Monday, March 9th? 
A. I did. 

Q. Was here anybody else working with you, doing proof 
reading during that week? A. No one from—none of our 
men worked in there but they had, one night, there was a 
fellow, I understood 

Mr. Amram: Just a moment. I think the witness is 
about to say something he understands. We should like 
to object to his making any statements with respect to 
matters that he knows of his own knowledge. 

Trial Examiner: Just testify to things that you know 
about, yourself, 

The Witness: Well, there was a man in there that I 
didn’t know, was handed some proofs by Mr. Kane to read. 
I had never seen him before. 

’Q. (By Mr. Sachs) At any other time during that period 
did you sce Mr. Kane or any other representative of the 


company give proof reading work to any other people? A. 

Mr. Kane used to take it in to the teletyperoom or where 

they—the tape-punching room, I guess you call it—and 
there was a little room side it. 1 don’t know what 

608a the room was. <A fellow in there used to get some 
of the proof to read. 

Q. We have been calling it the teletype set of perfora- 
tors, is that what yon mean? A. Yes. Well, there was two 
little rooms there, you know. I don’t know where the per- 
forators were, and I don’t know what the other room was 
for. 

Q. I sce. But did you sce Mr. Kane take proof reading 
work in to that little room? A. Yes. 

Trial Examiner: We will be off the record while the 
exhibits are being telephoned for. 

Mr. Sachs: Are we on the record? 

Trial Examiner: On the record. 

Q. (By Mr. Sachs) Mr. Spilman, I show you what has 
been introduced in these proceedings as General Counsel 
Exhibit Number 21, and ask you whether or not you re- 
eeived that letter? A. Yes. 

Q. When did you receive that letter, Mr. Spilman? A. 
About 40 minutes before quitting time on Wednesday night. 

Q. That is the shift which began at 6:00 p.m. at night? 
Is that right? A. Correct, yes. 

Q. There has been evidence introduced in this case, Mr. 
Spilman, that other men on that shift, also, received similar 

letters. Can you tell us whether or not they were 
609a given those letters at or about the same time? A. 

Yes. I must have been the last one to have gotten 
mine because Mr. Kane started in the composing room and 
ended up with me. 

Mr. Amram: One comment, Mr. Examiner: I think Mr. 
Spilman testified earlier that he was not physically in the 
composing room. Therefore, obviously, he wouldn’t have 
physical knowledge of what was delivered to other people 
in the composing room, unless he was looking through an 
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open door and watching. I think perhaps this last answer 
on direct examination may be hearsay. 

Trial Examiner: All right. Let’s find out. 

How do you know that Kane delivered these letters to 
other employees, similar letters? 

The Witness: Because I got up and walked in to the 
composing room when I received my letter and some of the 
fellows that had similar letters had just received them. 

Trial Examiner: Thank you. Does that satisfy you, 
Mr. Amram? 

Mr. Amram: Entirely. 

Trial Examiner: Thank you. 

Mr. Sachs: May I inquire: Is there any dispute about 
these letters to these men who were laid off at that time? 

Mr. Amram: I don't think any dispute at all. Merely 
the question of keeping the examination in the proper 

order. 
610a Mr. Sachs: Very well. 

Q. (By Mr. Sachs) Did you have a conversation 
with Mr. Kane when he gave you that letter, Mr. Spilman? 
A. The only conversation was, Mr. Kane, as he handed me 
the letter, said, ‘*I suppose you wondered when you were 
going to get this,’ or something of that nature. I said, 
“Yes,’? and that was all. 

Q. Now, that letter says, does it not, Mr. Spilman, that 
the proof reading work was going to be taken over by the 
editorial department; is that correct? A. That is what it 
says. 

Q. Are the people in those departments members of the 
Local OFE.T.?. You mean editorial? 

Q. Yes, sir, A. No, not that I know of. 

Q. Was this proof reading work that you did, was it 
both mats and advertising? A. Yes. 

Q. How long have you been in the printing and news- 
paper trade, Mr. Spilman? A. You mean in the printing 
business, as a whole? 

Q. Yes. A. I started back in ’28, I don’t know how 
many years that is. 
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6lla Q. Where did you start? A. The Government 
Printing Office. 

Q. What kind of work have you done?’ A. Well, in the 
Government Printing Office, 1 served my apprenticeship, 
and I had everything in the line of printing at that time, 
as an apprentice and then I worked as a monotype key- 
board operator. 

Q. Will you describe what the monotype machine is? 
A. Well, it has the same touch system as a typewriter. It 
is much more complicated. 

Q. How long did you do that work on the monotype? 
A. Approximately 30 years. 

Q. Does that have the same touch system as the tele- 
type set of perforated machine, to your knowledge? A. 
Well, I have been told that it has. 

Mr. Amram: Objected to. I move that that be stricken. 

Trial Examiner: It may be stricken. 

Mr. Sachs: Well, I suppose strictly speaking, it is cor- 
rect, but it is certainly not in dispute, is it, that the tele- 
type setter has a teletype keyboard? 1] think we have had 
evidence in that connection, Mr. Amram. 

Mr. Amram: I don’t know, Mr. Sachs. 

Mr. Spelman: It was established in your absence by Mr. 
Sundlun on cross examination. 

Mr. Amram: But my understanding is, so far as 

612a I have heard testimony, while I have been in the 

courtroom, the keyboard is basically the same as an 

ordinary typewriter, but there are substantially additional 

keys that do not appear on an ordinary typewriter. At 
least some one or two witnesses testified. 

Trial Examnier: Well, anyway, the witness has no knowl- 
edge of what the keyboards are. 

Q. (By Mr. Sachs) Did any representative of the com- 
pany ask you about your experience on the typewriter or 
on this monotype? A. No. 

Q. Did they inquire whether or not you would be inter- 
ested in doing any work in connection with this new equip- 
ment? <A. No, sir. 
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Mr. Sachs: I have no further questions. 

Trial Examiner: Do you have any questions? 

Mr. Spelman: Yes. 

Q. (By Mr. Spelman) Mr, Spilman, on this monetype 
machine, is there a perforated tape that is produced at 
some stage in the operation of that machine? A. That 
is the purpose of it as you operate it, to perforate this 
tape. 

Q. You mean when you punch the keys, which are essen- 
tially a typewriter keyboard, it produces a perforated 

tape? A. That is correct. 
613a Q. And that perforated tape is used to operate 
a line casting machine? A. It is put on another 
machine. 

Q. And so to that extent it represents the teletype line 
and teletype setter? A. T don’t know anything about 
the teletype setter, and I don’t claim to, so I can’t tell you 
anything about that. 


617a William Eldridge 


was called as a witness on behalf of General Counsel and 
after being first duly sworn, testified as follows: 


618a Direct Examination 


Q. (By Mr. Sachs) State your name and address 
for the reeord. A. William Eldridge, 1419 Noland Road, 
Falls Church, Virginia. 

Q. What is your occupation? A. Sirt I beg your par- 
don? 

Q. Where do you work? A. Northern Virginia Sun. 

Q. What kind of work?) A. I am in charge of the photo 
composition work. 

Q. Do you recall when you were first hired to work for 
the Northern Virginia Sun? A. Yes, sir, I do. I was first 
contacted in the middle of 1958, around June at that time. 

Q. Where were you working at that time? A. The Call- 
Chronicle Newspapers, Allentown. 
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Q. Who, representing the Sun, contacted you? A. Mr. 
Stern. 

Q. And did you make arrangements with Mr. Stern to 
go to work for the Northern Virginia Sun? A. Yes, we did. 

Q. When did you start receiving compensation from the 
Sun or Mr. Stern? <A. It was shortly after that, July, 

1958. 
619a Q. And have you been receiving such compensation 
since that time? A. Well, it was off and on until 
March. I spent all of my time at the Sun and it was regu- 
lar salary. 

Q. Between July of 1958 and March Ist of 1959, what 
was your arrangement in connection with the compensation 
which you received? A. Well, due to unfortunate circum- 
stances, when I gave my four-month notice at the Allen- 
town papers, they decided to let me go immediately. My 
belief is that Mr. Stern felt responsible for this and saw to 
it that my family could still cat. 

Q. When you talked with Mr. Stern about your job at 
the Sun, was it in connection with the photon machine? A. 
That was the primary reason for him contacting me. I had 
a reasonable amount of experience with the photon. 

Q. What did he tell you with reference to the plans of the 
Northern Virginia Sun in connection with the installation 
of the photon? A. He was interested in putting in photo 
composition, primarily the photon machine, to put it in pro- 
duction in his plant. 

Q. It then appeared between July 1958 and March Ist of 

1959—did you go to Cambridge, Massachusetts, to 
620a attend the school given by the photon company? A. 
I did. 

Q. Will you tell us what courses you took and how long 
they took and just when you attended those courses? A. 
In October I went to Boston to take the mechanical training 
on the Photon Machine. I was there six weeks. 

Y. Did you take any other courses at that time? A. I did 
not. 
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Q. Did Mr. Stern tell you when the Sun had decided to 
lease or purchase the photon machine? A. He did. 

Q. Do you recall when that was?) A. March Ist. 

Q. No, I mean when he told you for the first time that 
the company had decided io put it in, A. Oh, well, that: 
was, he had decided that, I assume. 

Mr. Amram: No. 

Trial Examiner: The question was, ‘‘When did he first 
tell you?’’ 

The Witness: When did he first tell me? 

Trial Examiner: That is right. 

The Witness: In June, when he first talked to me. 

Q. (By Mr. Sachs) At that time or sometime later did 
he tell you when the company planned to actually install 

the machine and have it operated? A. In March. 
621a Q. My question was, ‘‘When did he tell you that 

it was to be put in in Mareh?’”? A. Oh. I don’t know 
the actual date that he told me when it was going to be put 
in. I don’t recall. 

Q. Can you give us your best estimate? A. It could have 
been that first—it could have been in June, 

Q. If it was later, how much later could it have been? A. 
It must have—I will say that it was June, to the best of my 
knowledge. 

Q. Did he explain to you why arrangements were being 
made to have it installed March 1, 1959? This is June 1958 
that we are talking about? A. That is right. Not in any 
detail, | don’t believe so. That was just the delivery date 
given to me on the machine. 

Q. Did he not tell you why? A. Not in detail, I believe 
not. 

Q. Did he tell you, not in detail, did he make any com- 
ment to indicate why delivery was as late as March 1, 1959? 
A. I ean’t reeall the conversation or if there was a con- 
versation to that effect. There were many particulars that 
governed this, I am sure. 

Q. During the period prior to March 1, 1959, did you 
do anything in connection with hiring other people to 
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work on the photon machine or in connection with it? 
622a <A. Yes, I] did. 
Q. Did you make arrangements to hire Mr. Frank? 
A. I did. 

Q. Would you give his full name? A. Donald H. Frank. 

Q. Had you known Mr. Frank before? A. I had. 

Q. Where had you known him? A. We had served in 
the United States Army together. 

Q. Where was he located when you contacted him? A. 
Wisconsin. 

Q. Do you recall when it was that you contacted him? A. 
It must have been the latter part of October. 

Q. Is that 1958? A. Yes, sir. 

Q. Had he had any experience in the newspaper business 
before? A. He had not. 

Q. Did you make the arrangements for him to come to 
work for the Sun? A. I did. 

Q. Do you know whether or not Mr. Frank was sent to 

photon school prior to March 1, 1959? A. He was. 
623a Q. Did you make the arrangements for that, too? 
A. I did. 

Q. Did you, also, talk to a Mr. Catron? A. C-a-t-r-o-n, 
yes, I did. 

Q. Did you know him before? A. Briefly. 

Q. Beg pardon? A. Briefly. 

Q. Well, tell us how you contacted him. A. When he 
was a photon employee at the factory in Boston. While I 
was up there at school he contacted me, asking me if I 
needed help. At that time I said, ‘‘No.” 

Q. And did you later make arrangements with him to 
come to work for the Sun? A. I did. 

Q. Do you know whether or not he had had experience 
in the newspaper business? A. Not in the newspaper busi- 
ness, no. In the typography field, yes. 

Q. Do you know what periods he had? A. I think he 
was four and a half years at the photon factory. 

Trial Examiner: At the photon factory, you say? 


The Witness: Yes. 
Q. (By Mr. Sachs) Do you know what he did? A. Yes, 
he was in the matrix department. 
624a Q. What department? A. Matrix department. 
That is the type department. 

Q. Does that have something to do with the manufactur- 
ing? A. The manufacturing of the photon disc. 

Q. Now, he, himself,—oh, you said ‘‘matrix’’? A. Ma- 
trix. 

Q. He, himself, went to photon school, did he not, at the 
expense of the Sun or Mr. Stern, prior to coming to work 
forthe Sun? A. Yes, he did. 

Q. What course did he take? A. He took the photon 
operator’s course. 

Q. Were those two employees hired for the purpose of 
operating the photon machine? A. They were. 

Q. Was it contemplated that you would do some work in 
connection with the operators of that machine? A. Yes, sir. 

Mr. Spelman: Excuse me. The answer was, ‘‘No, sir,”’ 
or ‘Yes, sir’’? 

The Witness: Yes, sir. 

Q. (By Mr. Sachs) Prior to March 1, 1959, did you make 
arrangements for the hire of other persons to work in con- 
nection with the operation of the photon machine. A. I 

did. 
625a Q. Do you have a name for the classification of 
those persons, Mr. Eldridge? A. The other persons 
would be—— 

Q. Other than photon operators? A. Paste up men. 

Q. They are called paste up men. Are they also called 
paste make up men? A. Yes, sir. 

Q. Are those words used interchangeably? A. That is 
right. 

Q. Now, did you make contact with a William L. Brown in 
this connection? <A. IJ did. 

Q. Do you recall when you first talked to him? <A. I do. 

Q. (By Mr. Spelman) When was that? A. The early 
part of February. 
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Q. (By Mr. Sachs) And at sometime did you make ar- 
rangements with him to come to work with the Sun, begin- 
ning March 1, 1959? A. I did. 

Q. Do you recall when that was? A. Around the 15th, 
approximately the 15th of February, the middle of Febru- 
ary. 

Q. Do you remember what Mr. William L. Brown’s 
626a experience was prior A. I do. 

Q. What was that experience? A. I know what 
he told me. He had his own commercial printing shop and 
he worked in various other commercial printing shops, both 
as a press man and a compositor. 

Q. What salary was he hired to work at? A. Eighty 
dollars a week. 

Q. Was that salary later increased after he started to 
work? A. It was. 

Q. What rate of pay was it increased to? A. The next 
step, you mean? 

Q. Yes. A. He was given a five dollar raise to $85.00. 

Q. Did you, also, make arrangements for the hire of a 
Robert A. Brown? A. I did. 

Q. Do you recall when you first talked to him? A. The 
last week of February. 

Q. And at that time did you make arrangements for him 
to work for the Sun? A. I did. 

Q. Are these all the people that you call paste make up 

or paste-up? A. Yes, sir. 

Q. At what rate of pay was he hired? 
627a A. Two dollars an hour. 

Q. Did you, also, hire, make arrangements to hire 
a David Comer, prior to March 1, 1959? A. I did. 

Q. When did you first talk with him? A. The last week 
of February. 

Q. When was he hired? A. That same week, 

Q. Do you recall his rate of pay? A. Two dollars an hour, 

Q. Do you recall what his prior experience was? A, 
Working for the Government in the Army Map Service 
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Division. The way I understand it is pasting up the maps, 
putting the names of the towns in on the maps. 

Q. Did you talk to anybody else prior to March Ist for 
employment in connection with the photon machine? A, 
Just anybody, you mean? 

Q. Anybody who was subsequently hired. A. No. 


O3la Q. Have you had experience doing mark-up work 
in a composing room where they use hot metal oper- 
ation? A. I have. 
Q. And this mark-up work that is done in connection with 
the photon machine, does that take the place of the mark-up 
work that is done in a composing room with hot metal 
632a operation? A. Take the place of it? 
Q. Yes. A. It is the same ads. 
Q. You say, “It is the same ads.” Oh, the same ads. 
Trial Examiner: You mean the mark-up work on a hot 
metal job is the same as the mark-up work intended for the 
photon machine? 
The Witness: In function, yes. 


634a Q. How many people do you have at the present 
time? A. Including myself, nine. 
Q. Are you working on a three-shift operation? A. No, 
we are now working on a two-shift operation. 


° * * . ° . * * * * 


635a Q. Are you a qualified photon operator? A. Tam. 
Q. Have you given some instruction to other em- 
ployees in the operating of the photon? A. We have. 
Q. Who have you been training? A. Everybody that is 
in the shop right now. 
636a Q. You have been training everybody, When you 
say “the shop,” you mean the photo composition work 
that works there, along with that machine, is that right? 
A. That is right. 
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Q. How many in number would that be? A. Nine, in- 
cluding myself. 


* * * ° * * * . . * 


Q. Except for Mr. Frank and yourself, were any others 
of these people sent to the photon school to train to be an 
operator? A. Mr. Catron. 

* id * * * *. * * * *. 
O37a Q. These other people whom you have in training 

are receiving all of their training locally, are they 
not, at the Sun, from you and Mr. Frank? A. Right. 

Q. These people whom you hired, Mr. Eldridge, to do 
paste make-up work, did you not also train them in that 
work when they came to work for the Sun? A. Yes. 

* ad *. *. *. * * * * * 


Q. Now, have you acquired some other people to do paste 
make-up work who had no paste make-up experience 
638a___ prior to coming to work for the Sun? A. Yes. 
Q. Approximately how many, would you say? I 
am talking about the whole — A. Up to now? 
Q. Yes, this whole year now. A. Four. Four men. 
Q. Are you giving those—have you been giving those 
people training in paste make-up work on the job? A. We 
have. 


° * * * * * * * * 


640a Q. You mentioned in connection with the employ- 
ment of this fellow William Brown, that he had had 

some background as a compositor? Ts that right? Did I 

understand your testimony correctly? A. Right. 

Q. Was that hot metal composition? A. It was. 

Q. You, also, mentioned that he received an increase of 
five dollars a week, but I thought T heard you say that this 
was the first increase. If I did hear you say that, did that 
imply that there was a second or third? A. Yes, he has had 
another increase. 

Q. I can’t hear you. A. He has had another increase, yes. 
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Q. What is he making now? A. Ninety-five a week. 

Q. When you first employed him, I take it you must have 
told him that he was going to start at $80.60 a week, is that 
right? A. That is correct. 

Q. And did you give him any indi ‘ation as to where his 

salary might go, in the event he demonstrated ¢om- 
G41a petence on this job? A. Yes. As I recall, 1 told him 

that it would be very possible for him to reach one 
hundred dollars in the first year. 


642: Q. I see. What about a fellow by the name of 
Harris L. Myers, who I can tell you first appears on 
643a the payroll on March 25th. Do you remember when 
you first contacted him?) Does the name mean any- 
thing to you? A. Oh, yes, sure. I would say not more than 
a week before we hired him that I talked to him. 

Q. Where did you find him? A, Through the Virginia 
School System, or Arlington School System. 

Q. Explain what you mean by that. A. I contacted the 
High School Print Shop teachers and asked if there were 
any boys who were to graduate in June who wanted to learn 
this new field of photon composition and were looking for 
a fulltime job upon graduation. 

Q. I see. In this High School Print Shop, what are they 
teaching, do you know? A. Printing. Hot metal. 

Q. What? A. Hot metal or lead composition. 

Q. Yes, | understand. Did I understand that you, your- 
self, had a hot metal background. A. 1 do. 

Q. Before getting to photo composition? A. I do. 

Q. Did you find it of any use to you in working in photo 

composition, the skills and experience that you had 
G44a developed in connection with your previous work? A. 
Yes. 


* * * * * * * * * * 


645a Q. When you worked at the Allentown Call-Chron- 
icle, did you know Paul Wint? A. 1 did. 
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Q. Did you play any role at all for his being employed at 
the Sun? A. I think I was the one that told him that there 
was going to be the need of a T.T.8. mechanic. 

Q. I didn’t get your answer. A. I believe I relayed the 
message that we needed or that Northern Virginia Sun 

was going to need a T.T.S. mechanic. 
646a Q. When you say you relayed the message, that 
implies that somebody else originated it? <A. He 
found out from me that T.T.S. mechanics had to come from 
somewhere. 

Q. Where did you find out that there was going to be a 
T.T.S. machinist at the Sun? A. From the Sun, 

Q. Well, the Sun is not a person. From whom in the Sun? 
A. Mr. Stern, I believe. 

Q. And when did you find that out? A. That I don’t 
recall. 

Q. Well, it was certainly before you came to work on 
March Ist, was it not? A. It was prior to March Ist. 


648a Trial Examiner: Before you take the witness, as 
I recall your testimony, you said that Mr. Stern first 
contacted you sometime in the latter part of June or July 
of 1958? 
The Witness: No, I said it was in June of 1958. 
Trial Examiner: June of 1958 and where did he contact 


you? 
The Witness: Allentown. 
Trial Examiner: He came to Allentown to see you? 
The Witness: It was a telephone call at first. 
Trial Examiner: I see, and when did you discuss it with 
him? Over the telephone or personally? 
The Witness: He invited me down, so IT came down and 
discussed the particulars. 
Trial Examiner: You came to—shortly after that 
649a you came around to — 
The Witness: The following week I came down to 
talk. 
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Trial Examiner: When did you first come and actually 
do any work or remain ready to do any work for the Sun in 
Arlington? 

The Witness: March Ist. 


* * * * * * * s s 


Trial Examiner: I see. And you didn’t start drawing 
any pay from the Northern Virginia Sun until approxi- 
mately March the 1st? 

The Witness: No. That is not—l had received some com- 
pensation in 1958 from the Sun. 

Trial Examiner: When was that? 

The Witness: That was, started in July, IT believe. 

Trial Hxaminer: And how long did they pay you? 

The Witness: It wasn't a steady amount or set 
650a amount for any period of time. When I wasn’t get- 
ting income on my own, 

Trial Examiner: Then vou got money from the — 

The Witness: From Mr. Stern. 

Trial Examiner: From Mr. Stern. And that kept up until 
you were actually put on the company’s payroll in March? 
Ix that right? 

The Witness: Yes, this off and on basis. 

Trial Examiner: Off and on basis, Do you know how 
much approximately that off and on money amounted to? 

The Witness: I had the figures last March 15th. 

Trial Examiner: Oh, approximately? 

The Witness: I don’t know, maybe one thousand dollars. 

Trial Examiner: One thousand dollars. And you re- 
ported this as income, did you not on your income tax? 

The Witness: I did. 

Trial Examiner: And you understood at the time that 
this money was not to be repaid by you to Mr. Stern? It 
wasn't an advance that you were to repay to him later? 

The Witness: No, sir. 

Trial Examiner: It was just being paid to you to keep 
you available. Let’s put it that way. 


The Witness: All right. 
Trial Examiner: Is that right? 
The Witness: Yes. That—excuse me, sir? 


* « * * * * * * * * 


6538a Q. Do you remember—I don’t remember whether 

Mr. Spelman or Mr. Sachs asked you specifically when 
Catron was employed. Do you remember the date when he 
was employed? A. He was employed in Boston two weeks 
prior to March Ist. 


° * * CJ ° ° ° * ° * 


Q. Did you give us—I don’t recall, that is why T am ask- 
ing—did you give us the dates of the six weeks when you 
were at the school in Cambridge? A. I don’t believe I did, 
but it was two weeks of October and all of November. 

Q. Was Frank also trained as a machinist? A. He was, 

Q. Do you know when that was? A. From December 15th 
through February 15th. And that included his operations, 
operating training. 

Mr. Sachs: You mean by that his training as an oper- 
ator? 

he Witness: As an operator, that is correct. 

° * ° * ° * * * * * 
654a Q. All right. When, to your knowledge, was the 

first actual live production of material on the photon 
machine, after it was installed? A. I] think on March Ist we 
turned out one small ad. 

Q. Do you remember—do you have any idea about what 
time of the day on March Ist you started turning out that 
ad? .A. It must have been around late afternoon. I will say 
late afternoon of March Ist. 

* * * * * * * * ° * 
660a Q. Now, I turn next to General Counsel’s Hxhibit 

8-L, which is the week ending April 22nd, and I notice 
at the foot of this list the names of the same eight men and 


then after that the name of Ronald L. Alexander, 
66la appearing for the first time. Was he in your depart- 
ment? A. He came to our department then. 

Q. Right. Which shift? A. He started on—he came on 
the day shift. 

Q. Fulltime or part-time? A. Fulltime. 

Q. Do you remember what he was paid? A. I believe it 
was $55.00 a week. 

Mr. Sachs: It says $80.00. 

Mr. Amram: That says one week, three days. In the left- 
hand column it says one week three days. 

Mr, Sachs: You have a better one than T do. 

Mr. Amram: I have the originals and the photostats ; 
sometimes these tiny initials are a little blurred on the 
photostats. 

Q. (By Mr. Amram) Did you say what Alexander was 
supposed to do? A. Paste-up. 

Q. Do you know anything about what Alexander’s previ- 
ous experience had been? A. Yes, | do, He was a messen- 
ger of the dispatch department, running proofs. 

Q. At the Sun? A, At the Sun. 

Q. Was this an increase, a better job for him? A. 
(62a Definitely. Being a messenger, he was just a messen- 
ger. This gives him the opportunity to learn a trade. 

Q. Do you remember about how old Alexander was? A. 
Kighteen or nineteen. 

Q. Do you know whether he was still in school or whether 
he had finished his schooling? A. He had finished schooling 
and he was married. 


° ° * * * * * * * . 


663a Q. How about Ronald Alexander? A, Day shift. 
G64aPaste-up man and training on machine. 

Q. Alexander was this boy who had only been a 
messenger some five or six months before? A. That is 
right. He is now a full-fledged operator. 

Q. By “now,” you mean today? A. Yes. 
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665a Q. The next is Clark W. May, Junior. A. Clark 
May was hired daytime, paste-up man. 

Q. Fulltime or part-time? A, Fulltime. 

Q. Do you remember what his wage rate was in Decem- 
ber 1959? A. I think we started him at $1.35 an hour. 

Q. And the next one here is Harris L. Myers, who appears 

on this December 12th payroll. What did he do? A. 
666a He was, at that time primarily operator, photon oper- 
ator on the day shift, I think. Day shift. 

Q. Part-time or fulltime? A. Fulltime. 

Q. And do you remember what his wage rate was in 
December 1959? A. $1.50 an hour. 

Q. Do you have any knowledge of the approximate age 
of May and Myers? A. 1 think they are both eighteen, 
maybe nineteen. 

Q. Are they still in school or have they finished their 
schooling? A. Mr. Myers, he didn’t quite get his diploma, 
last year, so he has gone to school two hours a day to make 
up the subjects he failed. 


Q. And May? A. May— 

Q. He graduated? A. I don’t think so. I think he is 
going to night school. 

Q. Right. A. They were supposed to have graduated last 


year. 

Q. From high school? A. Right. 

Q. In June of 1959? A. Correct. 
667a Q. Now, the last payroll record we have here is 
the payroll of January 16, 1960, GC-S-o, that is two 

weeks ago. That showed Alexander. Was there any change 
in his job or position or pay rate between December 12th 
and January 16th? A. There was. He had the paste-up 
qualifications, and he is now considered a fully qualified 
operator, so we raised him to $75.00 a week and may need 
training a little bit by helping him through night typing 
school. 

Mr. Sachs: Who is this? 

The Witness: Alexander. 
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terbuck. A. Right. Mr. Clatterbuck came with us 
in December, I believe. He came up like Ronny, Mr. Alexan- 
der. He was a ressenger of the dispatch department and 
the same story, taking this opportunity to learn a trade. 

Q. How old is he? A. He must be nineteen. 

Q. And is he fulltime or part-time? A. He is fulltime. 

Q. Do you know what his wage rate is? A. Sixty-five a 
week, I believe. 

Q. And it shows at $60.00 here. Did he, also, get an in- 
crease in the last two weeks? A. No, he didn't. Maybe he 
is making $60.00. To my knowledge, 1 thought it was 

$65.00, 
669a Q. Exactly what does he do now? A. He is full- 
time paste-up, night side. 

Q. How long was it since he was transferred from being 
a messenger boy? A. I guess it is just since the first of the 
year. 

Q. You mean four or five weeks? A. Right. 

Q. And how old did you say he was? A. I believe he is 
nineteen. 

e ° . * * * ° * * * 

Q. The next is Mr. Frank. A. Night. Night side super- 

visor of foremen, vou might call it. 
670a Q. And also machines? A. Also machines, 
Q. And what is his wage rate now? A. $105.00, 

Q. It shows $95.00 on this January 16th payroll. That 
raise has been put into effect in the last two weeks? A. That 
is correct and retroactive to January 3rd. 

Q. Right. And there is yourself. Then, there is Clark 
W. May and Harris L. Myers. Those are the two high school 
boys that you mentioned earlier? A. Right. They, also, 
have had small increases. 

Q. Do you know what their wage rate is as of today? A, 
Right. Mr. May is making $55.00 a week. Mr. Myers is 
making $60.00 a week. 
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Q. Right. And what work are they doing? A. Mr. Myers 
is competent paste-up man and competent photon operator. 

Q. That is May? A. Myers. 

Q. And how about May? A. May is almost competent 
paste-up, and he is starting to touch the machine now, 


* * * * * * * * * * 


678 Q. Could you tell us how long after this young man 
named Mr. Alexander started to take training on the 
photon machine that he became able to operate it? A. 

679 In his particular case— 

Q. Yes. A. —two months, 

Q. And considering that he received his training at times 
when he and the machine and perhaps someone else was 
idle, could you give us some estimate in terms of hours, how 
many hours it took before he became efficient or competent? 
A. That would be hard to do, but I would say he could have 
done it within a week’s time. 

Q. And if he had nothing else to do, he could have done 
it within a week’s time? A. That is right. 


° * * ” * ” * * * * 


680 Q. And did you work in the composing room in con- 
nection with hot metal work at the Allentown Call- 

Chronicle? A. I did. 

Q. Were you there when they brought in the photon 
machine? A, Not the day. 

Q. I don’t mean the day. Were you in their employ? A. 
Actually, no. I was in the service. 

Q. You were on military leave from that position? A. No, 
I wasn’t on leave. I was in the service when the machine 
came in. 

Q. Isee. And what did you do when you came out of the 
service? A. Looked for a job. 

Q. Did you find a job with the Allentown Call-Chronicle? 
A. Yes. 

Q. What kind of a job did they give you? A. They gave 
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me the, assumedly, complete charge of the photon depart- 
ment. 

Q. And they gave you complete charge right away? A. 
Right away. 

Q. Had you had any experience on photon before that 
time? A, No, I did not. 

Q. What training were you given on the photon 
GS1 machine? A. Prior to or after that? 

Q. Well, prior to, or at that time. At the time when 
they put you in charge of the photon machine at the Allen- 
town Call-Chronicle. A. All the training I got in any sort 
of photo composition was gotten right there in the shop. 

Q. You didn’t go to Cambridge to the photon school? A. 
I did not. 

Q. Who gave you that training? A. At Cambridge or in 
this shop? 

Q. At Allentown, you learned yourself? A. Correct. 

Q. Without any instruction? A. Correct. 

Q. How long did it take you to pick it up yourself without 
any instruction? A. Well, we were turning out live ads in 
about, ona good production basis in about, less than a month. 


* * * * * * * * * * 


682 Q. Have you had experience as a floorman in ad 
make-up before? A. Yes, sir. 

Q. Did you feel that that was any help to you when you 
learned the paste make-up work in connection with the 
photon? A. To set it up, yes. 

* * Ad * . * * . * * 
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685 Q. Did you ever have a breakdown on that machine 
which would require people to come in from the out- 
side to get it going? 


* * * * * * * * * * 


A. We have had outside assistance one time, but we are 
not totally down, we were still operating. 

Q. Where did you obtain the outside assistance? A. From 
the photon factory. 
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Q. Do they have people here in Washington? A. They 
didn’t then, but they have one here now. 
* * * ¥ * * * * * * 
688 Q. Who determined the rate at which these men, 

who were hired in the photon distribution depart- 

ment, you or somebody else? A. Mutual agreement between 
myself and Mr. Stern. 

Q. You and Mr. Stern? A. Right, after discussing it. 


* * * ° ° ° * ° * 


689 Clyde Southward 


was called as a witness on behalf of General Counsel, and 
having been first duly sworn testified as follows: 


Direct Examination 


Q. (By Mr. Sachs) State your name. A. Clyde South- 
ward. I live at 1150 Wakefield Drive, Alexandria, Virginia. 
Q. When did you start to work for the Northern Virginia 


Sun? A. February 8, 1959. 

Q. What type of work do you do? A. Linotype operator. 

Q. Are you on the night shift? A. Yes, sir. 

Q. Mr. Southward, there has been reference to people 
here called “extras” or “substitutes.” Were you one of 
those? A. Yes, sir. 

Q. Will you describe just what that means? A. Well, the 
substitute or an extra on call, he doesn’t have a regular 
situation with the company. He comes into an office and he 
has to show up at a prescribed time, as set by the chapel. He 
shows up before the starting time, and he is hired by—let 
me put it this way: He comes in there at about—before the 

starting time, and he is, the office, if they need any 
690 extra help in Arlington, they will hire him, but the 

chapel, a member of the chapel has priority on him 
in case of illness or if he just wants to be off that night and 
kill overtime. 
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Q. You mean insofar as getting a regular situation is 
concerned? A, Yes, sir. 

Q. Now, from the time when you started to work for the 
Sun on February Sth, did you work regularly for the Sun? 
A. No, sir. 

Q. How often did you work for the Sun? A. Well, you 
mean, when I came to the Sun? 

Q. Yes, A. Well, ] came to the Sun on February Sth from 
the Mereury Press over here in Washington. I had a regu- 
lar situation at Mercury and just quit them, pulled out, 

Q. Now, do you recall on Sunday, March Ist, the first shift 
after the contract expired? A, Yes, sir. 

Q. Do you recall whether or not Mr. Kane said anything 
as to whether you could go to work? A. Well, that partic- 
ular night I went to do a little work and he had a general 
mnceting of all the employees, and members of management 
were there, some union members and these other fellows 

were in there working. And he nade a short speech 
G91 to the effect that he was under the Virginia State 

Right to Work Law, that he was the foreman, would 
do the hiring and firing, would tell a man how to work, when 
to work, and that anyone who wished to do so could go to 
work then. So | went over to the time clock to get my card 
to punch in, and he said, “Nir,” he said, “are you serving?” 
I said, “Yes.” He said, *We are not hiring.” IT said, “You 
are not hiring, okeh.” 

Q. Well, now, between February Sth and that time, March 
1, 1959, were you working regularly in the sense of working 
every day, five shifts a week? A. Yes, sir, 

Q. What kind of work did you do? A, Well, when I first 
went over there, | was setting straight matter, all live copy. 

Q. Asa linotype operator? A. Yes, sir. 

Q. All right. Go ahead. What else did you do in that 
period of time? A. Well, T set all live copy for the publica- 
tion for the following day and later on the foreman, his 
name was Holiday, he quit and me and another fellow, a 
foreman, who ran one of the adding machines, and I moved 
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up to the adding machines, and we set ads and caption lines 
and heads for the news stories. 
Q. This linotype operating work that you did, was 
692 that all work in connection with getting out the news- 
paper? A. Yes, sir. 

Q. What did you mean when you said “live copy”? A. 
Well, copy that was supposed to go in certain publications 
following that night, like tomorrow would be all for tomor- 
row’s publication. 

Q. Do you know what reproduction work is? A. Yes, sir, 

Q. Did you do any reproduction work during this period 
for the Sun? A. No, sir. 

Q. Is it your clear recollection that you did none at all 
during this period? A. I will truthfully say that I didn’t 
touch any re-pro. 

Q. Was all the work, work that the newspaper would have 
had to have somebody do it, if you weren’t there?) A. Yes, 
sir, they would have had to have. If they wanted to pay for 
it, they would. 

Q. What has been your experience in the printing work? 
A. I started in an apprenticeship in 1942 and went in the 
Service and came out of my apprenticeship in 1950, | worked 
the floor. I have marked up, linotype operator. I have 
monitored a teletype setting machine. I worked in make-up. 
e . * * . * * * * . 


694 Cross Examination 


Q. (By Mr. Sundlun) During this period of time, Feb- 
ruary 8, 1959 to March 1, 1959, the period during which 
you were working as an extra at the Sun, were you at that 
time working any place else, as well? A. From February 
the Sth? 

Q. That is correct. From February the Sth to March the 
Ist. A. No, sir. 

Q. Now, can you explain to the Examiner as to how you 
would know whether there was work for you at the Sun or 
not? A. Yes, sir. Well, I would go in there at the pre- 
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scribed time, vou know before starting time, which was 6:00 
o'clock, and T would make myself available. 
As T said, the members of the chapel had priority on this 
substitute and if no one was off that night, sick, you 
695 know, or ill or anything, the chairman, he would ask 
the foreman, who was acting foreman, rather, did 
they need any extras that night, you know, He would look 
around and if he had to work there, he would say, “Hire a 
sub,” and the office would hire me as an office. 


° * * * ° * ° * * ° 


701 Q. (By Mr. Sundlun) Do you remember what Mr. 
Kane had to say that night? 

Trial Examiner: At what time? 

Mr. Sundlun: In the course of his speech, to which this 
witness has testified, Your Honor. 

The Witness: To what I heard him say to everybody in 
general ? 

Mr. Sundlun: Correct. 

The Witness: Well, he said that under the Virginia State 
Right to Work Law it was that he was declaring an open 
shop. That it was an open shop; that he was the foreman, 
and he was doing the hiring and firing, telling them when 
to work, how to work, and that those wishing to work may 
do so. He added several other things, but T don’t recall what 
he said. But that stood out, to me. 


Reginald Kane 


was called as a witness on behalf of General Counsel and 
after being first duly sworn testified as follows: 


Trial Examiner: Are you calling Mr. Kane as a hostile 
witness? 

Mr. Sachs: I don’t know yet. 

Trial Examiner: What is your first name, Mr. Kane? 

The Witness: Reginald. 
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Direct Examination 


Q. (By Mr. Sachs) Will you state your name and address 
for the record? A. Reginald C. Kane, 705 Fallwood Avenue, 
Falls Church, Virginia. 

Mr. Amram: Keep your voice up. 
703 Q. (By Mr. Sachs) Mr. Kane, are you the foreman 
of the composing room of the Northern Virginia Sun? 
A. Yes, Iam. 


* * * ° * ° * * * 


107 Mr. Amram: Let’s see if this is on the record. Let’s 
see if it saves some time. 

T understand from checking these records with the witness 
in Mr. Sachs’s presence during the recess that the facts are 
as follows: That initially after March Ist, the so-called 
T.T.S. crew, other than the perforators, consisted of one 
machinist monitor on the day shift, and he was all alone, and 
two men on the night shift, one of whom was a machinist 
monitor, the other of whom was a monitor only. 

Trial Examiner: All right. 

Mr. Amram: That that continued without change, except 
perhaps that the personality of the men may have changed, 
but the shift picture remained exactly the same until April 
Sth, 


° * * * * ° * * 


Q. Mr. Kane, there is a break in this exhibit he- 

tween the schedules of the week beginning March 25, 

1959 and the schedule for the week beginning June 7, 1959. 

Could you tell us what that means? A. Nothing. There were 

basically the same amount of people employed. Maybe there 

were some changes in faces, but the same amount of people 
were employed during that period. 


* * * *. * * * ° * . 


Q. During the period beginning March 23rd and ending 
June 7th, did you have an adequate complement of om- 
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ployees in your composing room to get out the paper? A. 
Yes. We got the paper out every day. 


° * * ° * ° * * * 


Mr. Amram: That is objected to. The Witness 
has already said that they got the paper out. This 
is repetitious, It is also leading. 

Trial Examiner: Objection sustained. 

Mr. Sachs: Tam trying to clarify his answer. 

Q. (By Mr. Sachs) Can you tell us, Mr. Kane, whether or 
not the number of people on this schedule, indicated as 
March 23rd, which remained the same up to June 7th, does 
that constitute a complement of personnel adequate in the 
composing room to get out the paper? 

Mr. Amram: He has already answered. 

Trial Examiner: Let him answer. It is the quickest way 
out. 

The Witness: We publish the paper every day with little 
or no delay as far as press time is concerned, and I would 


consider that in doing so we must have had a full comple- 
ment. 


Q. (By Mr. Sachs) All right. Mr. Kane, I would like to 
show you what has been introduced in this proceeding as 
General Counsel Exhibit Number 23, a notice dated March 
9, 1959. Well, I will let vou read it. 


(Document handed to the Witness.) 


Q. (By Mr. Sachs) Are you familiar with that notice. A. 
Yes, Lam. 

Q. Was that notice posted on the evening of March 

713 0 9th for the night shift, by the night shift, beginning 

on March 9th in the composing room? A. That is 
correct. 

Q. Mr. Kane, did that same identical notice with this same 
language remain posted for the day shift on the following 
day, March 10th? A. As clearas I can remember it was. I 
don’t remember taking it off the board. 
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Q. Can you testify whether or not there was a similar but 
somewhat different notice posted on the day shift on March 
10th? A. To my knowledge there wasn’t. 

Q. If there had been a different notice, would you know 
about it? 

Mr. Amram: Objected to. 

Trial Examiner: Answer the question. 

The Witness: I feel that I should. [t would come through 
me, if it had heen posted. 

Q. (By Mr. Sachs) Yes, your name appears on the bottom 
of this notice, does it not? A. Yes. 

Q. Did you have any discussions with anybody represent- 
ing management which led up to the drafting and formula- 
tion of this notice? A. Yes. We discussed it. 

714 Q. When did you discuss it for the first time? A. 
It is my knowledge that the Saturday preceding this. 

Q. Now with reference to this notice, Mr. Kane,—well, 
let me read the second paragraph. It says, “Effective with 
the night shift Tuesday, March 9, 1959, and until further 
notice, the night composing room crew will consist of the 
night foreman, a teletype set of machinists and a teletype 
set and monitor.” Who did you propose would be the night 
foreman referred to? A. What name? 

Q. Yes. A. Mr. Jenkins. 

Q. What is his full name? A. Robert Jenkins is all I 
know. 

Q. What was he doing at the time when this notice was 
posted? A. That [ don’t know. 

Q. Do you have any idea what he was doing? A. Not at 
the time this was posted, I haven’t any idea. 

Q. Was he actively, physically, working in the composing 
room of the Northern Virginia Sun? A. No. 


716 Q. He had not, to your knowledge, any experience 
717 asateletype setter? A. At that time, I had no knowl- 
edge of it. 
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Q. That is what we are talking about, teletype, and you 
contemplated that the work he would do would be the work 
of a floorman? A. That is correct. 

Q. Jenkins was one of the non-union men who were at 
the Clarendon Hotel? 


* * * * * * * * * * 


Q. Now, on that same night of March 9th, can you recall 
whether or not you handed lay-off letters to Mr. Craver, 
Mr. Tyler, Mr. Whitaker, and Mr. Lewis? A. 1 do. 

Q. Do you recall approximately during that shift, at 
which time he gave those people those letters? A. To the 
best of my recollection it was somewhere between 11:00 and 
12:00. 

Q. These people whose names T mentioned, were they all 
floormen on your night shift, Mr. Kane? A. Would you 

mind e¢alling those names again? 
Q. Craver, Tyler,— 
Mr. Amram: Wait a minute—one at a time. 
. (By Mr. Sachs) Mr. Tyler a floorman? A. Yes. 
Q. Whitaker? A. Yes. 
. Mr. Craver? A. Yes. 
. Mr. Lewis? A. Yes. 
. Was Mr. Lewis an apprentice who was working as a 
floorman? A, Yes, that is right. 
* ° . * * * * * * * 

Q. (By Mr. Sachs) Which two people did you plan to put 
on the night shift who sponsored that schedule, to take care 
of the T.T.S. machines? A. 1 believe Toney and Schimmel 
were the two. 

Q. Mr. Schimmel had been working on the night shift, 
beginning with March 2, 1859, had he not? A. Yes. 

Q. Operating the teletype setter machines? A. That is 
right. 

Q. Now, Mr. Toney, however, was one of the men at the 
Clarendon Motel, was he not? A. That is true. 
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Q. And prior to March 10th he had not physically 
been working at the premises of the Northern Vir- 
ginia Sun? A. That is right. 

* . * * * * s . * 


Q. Did you contemplate having any other employees work 
on the night shift after Tuesday, March 10, 1959? You can 
look at the notice, again, if you want to refresh your recol- 
lection. A. We had not, unless it was necessary to get the 
paper out. 

Q. Did you think it likely that it might be necessary? A. 
T couldn’t—I would just be guessing if I thought one way or 
the other. We had never had experience with T.T.S. We 
didn’t know how well the T.T.S. would work at the begin- 
ning. We were hoping for the best. 

Q. When you discussed this schedule with other repre- 
sentatives of management, did you discuss the possibility 
of whether or not it might be necessary to have more per- 
sonnel on the night shift? A. As I recall, what [ said to 
them was that I was perfectly willing to try this on an ex- 
perimental basis. 1 had no way of knowing whether it would 
work or not. 

Q. Well, what did they say to you when you said that? 
A. “We will try it.” 

Q. Did you discuss any reserve plans that you had, 
720 in the event it should turn out that you had an in- 
sufficient number of personnel on the night shift? A. 

I don’t recall that we did at that time. 

Q. No reference was made as to what you intended to do 
in that situation? A, At that time, I don’t think there was, 
because we were just guessing at what might happen with 
this experiment. 


ad ° * * bad . ball . * 


Q. To whom did you talk when you were employed 
by the Northern Virginia Sun? A. Mr. Stern. 
Q. At that time did he discuss with you the possibility of 
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operating the paper on a non-union basis? A. No, he did 
not. 

Q. Did he at any later time? A. No, sir, he did not. 

Q. You have had no discussions whatever with him? A. 
No. 

Q. In connection with that subject. A. None whatsoever. 

Q. Did you have any discussions with Mr. Sagalyn? A, 

Maybe I answered you too hastily there. At what 
723 time were you including in that? 

Q. Well, ] would ask you “at any time.” A. There 
was some discussion about that. I believe the best L can 
recall is January. 

Q. January of 1959? A. I think that was the time. 

Q. You hada discussion with Mr. Sagalyn? A. Mr. Stern. 

Q. Mr. Stern. Was anybody else present? A. The first 
discussion was with Mr. Stern, Mr. Sagalyn, Mr, Fritchey, 
Mr. Hahn, and I don’t recall whether Mr. Ball was there 
or not. 

Q. What was the nature of that question? A. T was ap- 
proached along the lines of whether | would be willing to 
cast my lot with management. 

Q. Were you not already with management? A. Yes. 

Q. You were foreman of the composers? A. T suppose 
you would call it that. 

Q. What did you understand that approach to mean? A. 
Well, that I would operate as a non-union foreman. 

Q. Whether you would operate as a non-union foreman? 
A. Yes. 

Q. Did you understand it to mean that the Sun would 

operate as a non-union shop as far as the composing 
724. room was concerned? A, thought that was a possi- 
bility because of the counter proposal. 

Q. What counter proposal are you referring to? A. 
Counter proposal which the company made to the union, 

Q. That is, relying on the counter proposal which the 
company made to the union, you drew the inference that 
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there was a possibility that it might be a non-union shop? 
A. That is true. 

Q. Did you draw that inference from anything that either 
Mr. Sagalyn, Mr. Stern, or Mr. Fritchey said in connection 
with that discussion? A. The only basis I had for the fact 
was that I had been a union man for twenty-odd years, and 
it was the kind of proposal, I felt certain, that would pro- 
voke a strike. 

Q. Did Mr. Stern say anything to indicate whether or not 
he felt that that counter proposal would provoke a strike? 
A, [think Mr. Stern asked me what I thought. 

Q. Yes. A. And, of course, I told him what I have just 
said. 

Q. Did either Mr. Fritchey or Mr. Sagalyn say anything 
in that connection, as to whether or not they thought the 
counter proposal would provoke a strike? A, At that time 
they had nothing to say either way. I was just asked what 
I thought, what my opinion was. 

Q. Did you have any other conversations with any 

5 of those people in connection with what we are talk- 

ing about? A. Yes, we had a dinner, | think, a little 
later, where we discussed the possibility of finding what 
people might be available, in case there was a strike. 

Q. You say you had a dinner? A. We had a meeting, at 
which we had dinner. 

Q. Approximately when did that take place? A. That was 
in January, sometime in January. I don’t recall the exact 
date. 

Q. Were you requested to engage in some methods in 
order to reeruit people who would work in the composing 
room in event of a strike? A. I was. 

Q. Did you undertake to do so? A. I did. 

Q. Will you state what you did in that connection? A. 
IT went on a trip, which lasted about a week, as I recall, a 
week or so, down through Virginia and Warrenton, Front 
Royal, Winchester, also into West Virginia, Huntington, 
Charleston, Martinsburg. | don’t recall any more right now, 


* * ial ° ° ° ° ° . * 
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732 Mr. Spelman: So without getting into an argument 

about whether or not he was a composing room fore- 
man in the full sense in that period, [ have said “During the 
period when you were composing room foreman and acting 
as such, what was your authority with respect to work 
assignment”? 

The Witness: It was my authority to assign the work. 

Q. (By Mr. Spelman) Did you exercise it? A. Yes, I did, 
to the best of my ability. 

Q. And that was part of your responsibility, as well as 
being part of your authority? A. Yes, 1 think sometimes 
my assistant had authority to assign work, 

Q. But, would you say that the principal responsibility 
Was yours, as composing room foreman? A. Yes. 

Q. Was it, also, part of your authority and responsibility 
to determine— 


* * * * * * * * * * 


733 Q. (By Mr. Spelman) — to determine the number 
of men that you required for the purpose of perform- 
ing the composing room operation? A. Yes. 

Q. And [ take it that you exercised that responsibility 
and authority? A. Yes. 

Q. Did you ever become aware that after the lay-offs or 
discharges and after the remaining union men went out on 
strike on March 11th, that there were certain telegrams that 
were sent out by the company to those men? Were you 
aware of that fact? 


Q. (By Mr. Spelman) To your knowledge, Mr. 
73 Kane, after March 11th, were any telegrams sent out 
to any of the men on the picket line? A, Yes. 
Q. Do you know how many telegrams were sent out? A. 
T couldn't swear to how many. 
Q. Do you know over whose name the telegrams were 
sent? A. Over my name, T suppose. 


e . * °. * * 
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Q. (By Mr. Spelman) Who composed the telegram? A. 
That I don’t know. 

Q. Now, Mr. Kane, you testified about this March 9th 
notice, you know, GC Exhibit 25. Do you still have it in 
front of vou? A. I think I know what you mean. 

Q. You may need it for the purpose of these questions, 

Mr. Amram: If you are going to ask him questions about 
an exhibit, let him have the exhibit. 


(General Counsel Exhibit 23 handed to the Wit- 
ness.) 


735 Q. (By Mr. Spelman) That general notice appears 
over your signature, is that right? A. Yes. 

Q. Now, if I understood you correctly, you said that on 
a Saturday, preceding March 9th, which would have been 
March 7th, is that right? I believe so. A. Yes. 

Q. That there was a discussion about this notice and about 
the content, the content of this notice in which you partic- 
ipated with other members of management. Is that correct? 

Mr. Amram: Objected to, Mr. Examiner, as repetitious, 
as leading, of putting words in the mouth of the Witness, 
just going over the same grounds Mr. Sachs— 

Trial Examiner: Let him answer the question. 

Answer the question. 

The Witness: Could I have the question again? 

Trial Xxaminer: Read it back. 


(Question read.) 


The Witness: That is right. 

Q. (By Mr. Spelman) Where did this take place? A. At 
the Northern Virginia Sun. 

Q. Who was present? A. I believe Mr. Fritchey, Mr. 
Stern, I don’t recall whether Mr. Sagalyn was there or 

not. 
736 Q. And you? A. And me. 
Q. Was Mr. Hahn there? A. I don’t think so. I 

don’t recall Mr. Hahn at the time I was there. 
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Q. And in what room within the Northern Virginia Sun 
did this take place, this meeting? Where were you? A. In 
the front office which is, | suppose, call it the editorial room. 

Q. And how long did the meeting last? A. Possibly an 
hour, an hour and a half. 

Q. Did I understand your testimony to mean that it was 
at this meeting that the decision was made to make this 
change that is disclosed on March 9th notice? 

That is, is that when the decision was made? 

A. I don't recall that the decision was made that day 
or not. We discussed that. I don’t recall precisely if the 
decision was made that day or not, 

Q. Did you discuss it in some detail, so that you knew 
how many men there would be involved, for example, on 
this new day shift? Did you work it up to that point? A. 
Yes. 

Q. Did you work it up to the point of discussing the start- 
ing times? A. I don’t know that we set definite starting 
times then. We discussed staggered starting times for a 

full day shift. 
737 Q. Well, in that discussion, if you recall, was any- 
thing said about starting early, as appears on this 
March 9th notice, 4:00 am. for example? A. Yes. We had 
discussed that at times previous to the contract expiration, 
as far as that goes. 

Q. Iam speaking now about Saturday, March 7th. A. I 
answered “Yes.” 

Q. Now, I notice on this GC Exhibit 23 that at the 4:00 
am, starting time, the name Kenny, Day Foreman” appears. 
Was there any discussion about Mr. Kenny? A. Yes, there 
was. 

Q. And what was the discussion? A. The discussion 
mainly was about his ability. Of course, I knew nothing of 
his ability, but from recommendations I understood Mr. 
Stern had, he was capable of being my assistant, acting 
as a day foreman. 
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Q. In other words, the discussion was about appointing 
him as day foreman, ax appears on this March 9th notice? 
A. That is right. 

Q. And what decision was made at that time with respect 
to Mr. Kenny? A. Again, I don’t recall whether the decision 
was made precisely that day or later, but it was discussed. 

Q. When did you first become aware that the decision 

had been made with respect to Mr. Kenny? A. I don’t 
738 know. I don’t recall whether it was Saturday or Mon- 
day before we posted the notice. 

Q. You don’t recall whether it was Saturday the 7th or 
Monday, the 9th, Could it have been on Sunday, the 8th? 
A, It is possible. 

Q. At this Saturday the 7th meeting, that you were talk- 
ing about appointing a foreman to assist you, as you say, 
was there any discussion about appointing any of the men 
who were in the remaining union crew at that time? A. 
There may have been. There was some discussion with re- 
gards to Mr. Cyr, who as I understood Friday had asked 
to leave and had asked at a meeting previous to that that 
he would like to be replaced. 


* * * * * * *. * *. 


Q. (By Mr. Spelman) Mr. Kane, can you recall 
attending a meeting on March 4th at the Clarendon 
Motel? A. I do. 

Q. How did you happen to attend that meeting? A. Man- 
agement asked me to get together, get the men at the 
Clarendon Motel together for a meeting, which I did. 

Q. What do you mean by “management”? Who is man- 
agement? A. IT should think you would know by now, Mr. 
Spelman, Mr. Hahn, Mr. Fritehey. 

Q. Just answer my question. Which of these men were 
you referring to? A. It could have been any of the men; it 
would have been any of the four men. I don’t recall just 
which one of the men it was. 

Q. That should have been your answer. So one of the 
four partners asked you to do this? A, That is right. 
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Q. When was it, in relation to March 4th, was this 
744. request made? A. What time of day do you mean? 

Q. First, let’s take of the week, the date, was it on 
the fourth? A. It was the morning of the date of the 
meeting. 

Q. At what time did the meeting take place? A. That I 
don’t recall. 

Q. Was it in the morning. A, 1 am not even certain of 
that. I think it was in the morning. 

Q. Anyway, during the daylight hours? A. That is right. 

Q. And did you attend? A, Yes, I did. 

Q. Who else from management's side attended? A. Mr. 
Stern and Mr. Fritchey. 

Q. And where in the motel was the meeting held?) A. T 
don't reeall which room. It was one of the rooms at the 
motel. I don't recall just now which room. 

Q. Was it Robert Jenkins’ room? A. I don’t recall whose 
room it Was. 

Q. You know who Robert Jenkins is? A. Yes, T do. 

Q. Who was it that designated the place of the meeting? 

A. I designated the place, but at the moment I don’t 
745° recall whose room it was. 
Q. But you did designate the room? A. That is 
right. 

Q. Allright. Who was there? A. Mr. Jenkins, Mr. Toney, 
Mr. Angle, Mr. Kenny, Mr. Stern, Mr. Fritchey, and myself. 

Q. Does the name Schimmel come to mind? A, Mr. 
Schimmel, yes. 

Q. Anybody else? A. That is all T recall now. 

Q. Does the name Rightnour mean anything to you? A. 
I believe he was at that meeting. 

Q. All right. How long did the meeting last, to the best 
of your recollection? A. To my best recollection, I would 
say probably half an hour. 

Q. And when one of the members of management asked 
you to call the men together, did he tell you why he wanted 
the men called together? A. Yes, he did. 
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Q. What did he tell you? A. He told me to call them, get 
the men together, that he could have a meeting to assure 
them that they were still on the payroll of the Northern Vir- 
ginia Sun and not to leave town. 

Q. And who first spoke at this meeting. A. That 
746 I don’t recall. 

Q. Well, who spoke without regard to priority? 
A. I believe Mr. Fritchey and Mr. Stern, both, spoke at 
one time or another. 

Q. Did you speak? A. No, unless it was to introduce Mr. 
Fritchey and Mr. Stern. That is the only speaking that I 
did at the meeting that I can reeall. 

Q. Did any of that stand-by crew speak? A. T don’t recall. 

Q. What do you recall of what Mr. Stern said? A. Frank- 
ly, I don’t recall anything, as you have been told before. 

Q. Where was I told before? A. In your office. 

Q. Under what circumstances? Was that when I was 
taking this deposition of yours? A, No, ata meeting we had. 

Q. Was 1, also, told when I was taking your deposition? 

Mr. Amram: Objected to. 

Mr. Spelman: He is the one who raised it, Mr. Examiner. 

Trial Examiner: He raised the question. Go ahead and 
answer it. 

Q. (By Mr. Spelman) Didn’t you tell me that in a deposi- 

tion that I took of you? A. I don’t recall that it was 
747 ~— ina deposition or not. 
Mr. Spelman: I don’t know. To what extent may 
I use this deposition, Mr. Examiner? 

Mr. Amram: I am going to object to the use of the 
deposition. 

Mr. Spelman: This is a strange situation. I don’t mean 
to put you in a tough spot. 

Trial Examiner: You haven’t. 

Q. (By Mr. Spelman) Let me ask you this way, Mr. Kane. 
Do you remember anything that was said at the meeting? 
A. Frankly, after I introduced Mr. Fritchey and Mr. Stern, 
I don’t. I don’t recall. 
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Q. Were you ill? A. Inside, I was. 

Q. Pardon? A. Inside, [ was ill. 

Q. Inside vou were ill. Do you mean that in the sense of 
being emotionally ill?) A. That is right. 

Q. As against physical? A, That is right. 

Q. And as a result of this emotional turmoil, you heard 
nothing? A. I would say it is much the pattern of probably 

sometimes vou look at a television program and when 
748 it ix all over, you don’t even know what it is all about, 
you are so far away. 

Q. Of course, this mecting is a little bit more important 
than a television program, in that connection. A, Not to 
me, it wasn't. This meeting was an assurance from 
management, 

Q. A meeting from what?) A. Assurance from manage- 
ment that the men were still on payroll. 

Q. Was there any indication as far as—when you talk 
about “assurance,” vou used that word before in connection 
with assuring them that they were on the payroll. Is that 
one sense in which vou now are using it?) Management was 
assuring these people that they were still on the payroll? 
A. In other words, to tell them not to leave town, that they 
were getting paid for their time here. 

*. * * * 7. * * . 2 * 
Q. Now, Mr. Kane, vou were aware, of course, that 
on Monday, March Ist, some telegams went out over 
your name, laying off certain men in the composing room? 
You know that fact? A. Yes. 
752 Q. And I think Mr. Sachs has already shown you 
some of them. They went out over your signature? 
A. That is right. 

Q. Who composed the telegram? A. One of management, 
I don’t know who, specifically. 

Q. But not Kane? A. Not Kane. 

Q. Would that be true of all the telegrams that were sent 
out? A, That is true. 
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Q. Would it, also, be true of all the letters that were sent 
out, the letters relating to the discharge of March 9th? A. 
I did not compose any of them. 

Q. Well, how much prior to the actual sending out of each 
one of these documents did you come into possession of 
them? Take the telegrams first. A. How much prior to 
their seing sent? 

Q. When did you receive the telegrams from the company 
to send out? Just before you mailed them out? Just before 
you telegraphed them? A. The company told me they were 
sending telegrams to these nen. 

Q. Who did the actual work of sending the telegrams? 
Who took them to the telegraph office? A. That I don’t 

know. 
753 Q. It was not you? A. No. 

Q. So all you knew was that the telegrams were being 
sent out? A. They were sent out over my name. 

Q. Did you know that fact? Did the company tell you 
that they were going out over your name? A, Yes. 

Q. Did you ask to see them, the telegrams? A, No, I don’t 
recall that I did. 

Q. Would the same thing be true of the letters relating 
to the March 9th discharges or lay-offs? You don’t—you 
didn’t compose those letters? A. No. 

Q. However, in that case, you did hand it to the men? 
A. That is right. 

Q. Did you sign them? A. I believe one or two of the 
men got me to sign them. 

Q. In other words, you had handed them over to them in 
unsigned condition, and they asked you to put your name 
on it? A. Yes. 

Q. When you were handed the first telegram, did it come 
as a surprise to you? A. No, it wasn’t a surprise. 

Q. You knew that the company was planning to 
754. lay-off these men? A. That is right. 

Q. Would that be true of all the telegrams, that in 
each case you knew the company was planning to lay-off 
the men? A. That is right. 
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Q. The letters, too? The letters of March 9th that you 
handed out? A. Yes. 

Q. Now, you testified about a January meeting that you 
had with a number of company officials that you named. I 
don’t think that you specified when in January that meeting 
took place. I am talking about the meeting where you used 
the phrase “Cast my lot with management.” When would 
that meeting have taken place? A. The exact date I 
wouldn't know. 

Q. The first part of January? A. The first or middle part. 
I don’t recall just when. 

Q. Was it a week or so prior to your leaving on your West 
Virginia trip, Virginia and West Virginia trip? A. To the 
best I can recall, it was. 

Q. Some time elapsed at least between there? A. Yes. 

Q. So that would it be fair to say that it would have been 
around the 15th of January or before?) What do you think 
of that proposition? A. It had to be around that or before, 

I suppose. 
THD Q. Yes. It seems to me that that was so, but I 
wanted to get your agreement on that. 

Now, was that the meeting, was that the meeting at which 
you first became aware of what you described as the com- 
pany’s counter proposals? Ts that when you found out about 
it? A. As I recall now, the first meeting we had, I don't 
believe the counter proposals were brought up. I seem to 
remember now—I don’t think they were. 

Q. I see. So that would have been at the second meeting, 
when you had something to eat and you talked about recruit- 
ing this stand-by staff. A. It could have been at that 
meeting. 

Q. But whether it was at the first or second, in any event 
you learned about those counter proposals, and my ques- 
tion to you is, what did vou learn about the counter propos- 
als? A. The thing that impressed me as far as whether or 
not the union might strike was the fact that the counter 
proposal had, in effect, that the shop would operate under 
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a non-union foreman, there would be no bogus. Those two 
were enough to convince me, I felt, that there would be a 
strike. 

Q. How about the elimination of the jurisdiction clause? 
Do you remember reading that? A. Yes. I believe—I don’t 

recall, because that didn’t impress me as far as those 
756 two, whether or not the union would strike. 

Q. It didn’t impress you as much as the others. Let 
me ask you this, Mr. Kane. Weren’t you aware that the 
company was going about, and had already gone about the 
purchase of a photon machine, teletype setter perforators, 
teletype setter operator units and paste make-up operators? 
Weren't you aware that that was all going on at this time? 
A. Just before that was the first time I became aware of 
that. 

Q. Yes. Well, this would have been, had a very direct 
and important impact, wouldn’t it, on this question of 
jurisdiction? A. There is always a jurisdiction. The union 
always asks for jurisdiction over any equipment in the shop. 

Q. Let me ask you this: This counter proposal, did you 
see it in written form? A. I don’t recall at that particular 
meeting whether I saw it in written form or not. 

Q. Did you ever see it in written form? 

Mr. Amram: What was the last? 

Mr. Spelman: My question was: “Did vou ever see it in 
written form?” 

Mr. Amram: That is proper. Show it to him. 

Mr. Spelman: Certainly it is. 

Q. (By Mr. Spelman) I show it to you. Look it over 
757. and tell me whether that is the type of written form 

we are talking about. A. [I see no reason why the 
company would show me a written proposal that would be 
different. 

Q. Just read it over and answer my question. The ques- 
tion was: Is that the counter proposal that you are talking 
about? A. As faras I know. It looks like it. I haven’t had 
an opportunity to read it all through. 
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Q. Take your time. T want to be sure, A. It might be a 
counter proposal. 
* * * * * * * * * * 


cal 


re) Q. (By Mr. Spelman) Have you examined that 
document that I just handed you? A. cAs far as 1 
‘an see, it is the best reproduction of the counter proposal, 

Mr. Spelman: Mr, Examiner, this document has been 
previously identified. I think it will be easier; I will just 
offer it. 

Mr. Sundlun: If it is already in? 

Mr, Spelman: No, it was rejected. 1 now offer it in con- 
nection with Mr. Kane’s testimony. | offer it as the Charg- 
ing Party’s Exhibit Number— 

Trial Examiner: I don’t have your numbers here. 

Mr. Spelman; Fourteen. 

Trial Examiner: Is there objection? 

Mr. Sachs: No objection, Mr. Examiner. 

Mr. Amram: No objection. 

Mr. Spelman: Nobody is objecting. 

Trial Examiner: There being no objection, the 

759 document marked “Charging Party’s Exhibit Number 

14 will be admitted in evidence. 1 would like to have 

two copies of it put in. If you need to withdraw it, in order 
to prepare a carbon or another copy, you may do so, 


(The document previously identified as Charging Party’s 
Exhibit No. 14 was admitted in evidence.) 


* * * * * 


James D. Raines 


was called as a witness and, after being first duly sworn, was 
examined and testified as follows: 


Direet Examination 


Q. (By Mr. Sachs) State your name and address for the 
record. A. James D. Raines. 
Q. When did you start to work for the Northern Virginia 


300 


Sun? A. You want my address, too? You didn’t get my 
address. 2602 Elmwood Drive, Alexandria, Virginia. 
763 I went to work for the Northern Virginia Sun 
December 22, 1957. 
Q. And did you work for the Sun until you went on strike 
on or about March 10 or 11, 1959? A. Yes, sir, I did. 


* * * bd * * * * * ° 


Q. When you were on the night side did you have some 
additional duties, in addition to your work as a machine 
operator? A. Yes, sir, I was assistant foreman on the 
night side. 


Q. Mr. Raines, did you have some work to do in connec- 
tion with the shop? A. Yes, sir, | was chairman of the shop 
when the strike was called. 

. * * * * * * ° . * 


764 A. I was at the shop that morning at 11 o'clock 
on Sunday morning, March 1. 

Q. What was the purpose of going down there? A. [had 
received a telephone call and they said they were installing 
new equipment. 

Q. Was that the first you heard about that? A. That was 
the first | had heard about any new equipment coming into 
the shop at all and when I got the telephone call I went to 
the shop. 

Q. What did you observe when you entered the shop? A. 
Well, the back door was open and I walked through the shop 
and the first thing ] observed was the man running the elrod 
machine. I didn’t know him. I had never seen him before. 
He had never worked in the shop before to my knowledge. 

Q. What else did you observe? A. They were installing 
new machinery at that time. 

Q. Did you have a conversation with any of them? A. 
Yes, sir. | had a conversation with Mr. Kane. 

Q. What was that conversation? A. I had talked to Mr. 
Kane about the new machinery and whether the shop was 


301 


going to be run the same as it had before and Mr. Kane 

told me no, that it would not be run the same as it had 
before. 

T65 I asked him what the detail was on it and he said, 
“Well, I would rather not say at this time,” so | asked 

Mr. Kane for permission to come into the shop that night, 

when the night side came on. 

Q. When the night side came on, Would that be the first 
shift then the Union employees were scheduled to go to 
work after the contract had expired? A. After the contract 
had expired on Sunday night, March 1. 

Q. Did you have any further conversation with Mr. 
Kane? A. Lasked Mr. Kane at that time if he was going to 
remain in the Union. I remember that, and he said, he told 
me definitely at that time “No,” he was not going to remain 
in the Union, but he crossed over the fence, or something 
to that effect. 


* * * * * * * . * 
766 Q. What did you do after that? A. Well, I— 

Q. Did you make a telephone call connected with 
the Union? A. Yes, sir. [left the shop at that time and went 
to the nearest telephone. [ think it was Drug Fair, and 
ealled Mr. Taub. 

* * * * . * * * * * 
T67 Q. (By Mr. Sachs) Can you tell us who was there? 

A. Mr. Hahn, Seideman, Stern, Nane, and | think Mr. 
George Brantner, from the editorial department. 


* * * * * * * * * * 


Q. Did you observe some notice on the door? A. Yes, sir, 
I did observe a notice on the door. 

Q. Did Mr. Kane make any remarks in connection with 
that notice or otherwise? A. Mr. Kane read the notice. 

Q. Did he say anything else? A, Well, he said that under 
the Virginia Right-to-Work Law he was going to be fore- 
man, general manager, do the hiring and firing and every- 
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thing in general, tell you how to work and when to work and 
what to do. Also, that he wasn’t hiring any substitutes. 
Q. Did he make any statement in connection with whether 
union men should be working under those circumstances? 
A. He said he didn’t see how the Union could work 
768 under those circumstances. He said it was—I don’t 
remember how he put it. I think he thought that we 
were something—I don’t know, that we were violating our 
own law or something. T don’t exactly know how he put it. 
Q. Mr. Raines, did you report for work on the next Mon- 
day, March 2 at 7 a.m.? A. Yes, sir, I did. 


Q. During that week, Mr. Raines, did you have oc- 
769  casion to operate the T.T.S. machines? A. Yes, sir, 
I did. 

Q. Will you tell us what happened when you did that? A. 
Well, I operated a little bit each day. Nobody said anything 
and I would get a piece of copy and I would operate it and 
nobody would say anything. It seemed to me it was about 
the ninth. I overheard conversation between Mr. Kane and 
Mr. Seideman that Mr. Seideman didn’t want any men on 
the machine except the men who were specifically desig- 
nated to go on that machine. 


° ° * * * * * ° . * 


The Witness: So I asked, after Mr. Seideman and Mr. 
Kane had their conversation, I asked Mr. Kane what the 
score was, whether he wanted me on that machine or not, so 
Mr. Kane told me no, that there would be a notice put on 
the board designating the men that they wanted on those 


machines and they would be T.T.S. operators. 


Q. (By Mr. Sachs) Did you have some T.T.S. experience 
before? A. What I picked up myself was what I had before. 
There was a shop in my hometown that had T.T-.S. and every 

time I would get a chance, I would go over and cither 
770 watch the man operate it and he would explain it to 
me or I would operate it, myself. He would let me 
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do that. T had it before T was—it was when T was learning 
the trade or the T.T.S., | took if on my own to learn it. 

Q. Mr. Raines, during the weck, beginning March 2 and 
thereafter, ax long as you were there, was there somebody 
operating the T.T.S. machine? A. Yes. 

Q. Do you know what his name was? A, Paul Wint. 

Q. Was he a member of your union? A. No, sir, he wasn’t. 

Q. When did you see him for the first time? A. Sunday 
afternoon, March Ist was the first time I seen him. 


° * * * * * * * * * 


Mr. Raines, | show you what has been introduced 
in this proceeding as General Counsel Exhibit 23, a 
notice dated March 9, Would you look at that please? 
Can you say whether or not either that notice or 
772 one similar to it was on the bulletin board on Tues- 
day, March 10, when you came in to work? A. There 
was 2 notice on the board similar to this, but 1 wouldn't say 
that this was it. 


* * ” * * * * * * * 


113 Did you have a talk with Mr. 
A. Yes, sir. 


Tasked Mr. Kane what the 
on the starting time and he told me he didn’t know. 

Q. Is that the only explanation he gave you? A. 1 think 
that was it. 

Q. Did you observe or hear whether or not he gave any 
explanation to any of the other employees on the day shift, 
concerning this notice? A. No, 1 don’t recall whether they 
did or not. 

Q. When were you supposed to report under that notice? 
A. Five a.m, 

Q. Mr. Raines, whether or not you attended the meeting 
of the Sun employees, which was held at the Union office 

that afternoon? A. Yes, sir, | did attend that meeting. 

Q. That was the meeting at which those of you 

who were left decided you would go on strike? A. 
Certainly. 
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Mr. Sachs: Following the suggestion of the Examiner, I 
will not inquire as to what took place, on the basis that it 
would be cumulative. 

Trial Examiner: I would rather you wouldn’t. 


° * - * * * * * * * 


Q. What kind of work have you done? A. I have done 
everything pertaining to the printing department, stereo- 
type press, run of machine, all ad machines, linotype ma- 
chine, intertype machines. 

Q. Have you done any machinists’ work? A. Yes, 
775 sir, I have done machinists’ work. 

Q. Mr. Raines, sometime did you take up a course 
in photo composition? A. Yes, sir, | took a course in photo 
composition. 

Q. Where did you take that? A. Indianapolis, Indiana. 

Q. How long a course is that? A. I took three weeks. 

Q. And can you tell us who sponsors that? A. Yes, sir, 
it is sponsored by the International Typographical Union. 

Q. When did you take that course? A. I went November 
the 18th and was there three weeks. I came back sometime 
in December. I don’t know the date. 

Q. What year? A. Of 1959. 

Q. Is this following your active employment with the 
Sun? A. That was December—November, after the March 
1st of the Sun strike. 


* ° * * * 


777. Cross Examination 


Q. (By Mr. Sundlun) The photo composition training 
which you received at this school was in December of 1959, 
some eight or nine months after you left the employ of the 
Northern Virginia Sun, correct? A. Yes. 

Q. At the time you were with the Sun, you had no training 
or competence in photo composition, did you? A. No, sir. 


° * * * * * * * * 


780 Q. (By Mr. Sundlun) Mr. Raines, I now show you 

a telegram which has been marked Respondent's IEx- 
hibit No. 16, addressed to the Northern Virginia Sun and 
carrying your name as signature and inquire as to whether 
or not you sent that telegram to the Sun in response to the 
telegram which you had previously received, to wit, Re- 
spondent’s Exhibit No. 15? 


(The document above referred to was marked Respond- 
ent’s Exhibit No. 16 for identification.) 


781 The Witness: Yes, sir, I know this was sent. I 
didn’t send it the first time, but it was sent with my 
approval. 

Q. (By Mr. Sundlun) It was read to you? A. I read it 
myself. 

Q. Drafted by Mr. Schrimsher? A. Yes, sir, he sent the 
telegram. 

Mr. Sundlun:; Mr. Examiner, I move the introduction of 
Respondent's Exhibits 15 and 16, 

Trial Examiner: Any objection? 

Mr. Sachs; None other than what | have previously 
stated. 

Trial Examiner: The documents marked 15 and 16 will 
be admitted in evidence. I see that there are only one of 
each. They may be withdrawn and copies submitted for the 
record. 

(The documents heretofore marked Respondent’s FEx- 
hibits 15 and 16 for identification were received in evidence.) 


Q. (By Mr. Sundlun) Mr. Raines, I direct your attention 
to Respondent’s Exhibit No. 16, which is the telegram that 
you sent back to the Sun and, in particular, I direct your 
attention to that part of the telegram which reads “I cannot 
return to work until [Tam sure that all my fellow workers 
who have been unfairly diseriminated against for union 
membership received offers of reinstatement,” and I inquire 
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as to whom you meant by the use of the language “all 
782. my fellow workers.” A. Well, when we were working 

there, there were 29 of us. When that telegram was 
sent there were ten of us. [ think there were 19 men that 
had been discriminated against and 19 men had been laid 
off, out of priority—just laid off without priority. 

Q. For clarification and certainty’s sake, you were re- 
ferring to all of the union employees who had previously 
worked for the Sun, at least up through March, the early 
part of March, and who were not, at the time this telegram 
was sent, working for the Sun? A. That is right. 

Q. You would include in there all of the extras or substi- 
tutes? A. Yes, sir, | would. 

Q. You would include the proofreader? A, Yes, sir. 

Q. You would include Mr. Squires? A. Yes, sir. 

Q. You knew Mr. Squires? A. knew Mr. Squires. 


* * * * * * * * * 


783 Q. You consider yourself competent to be em- 
ployed in photo composition? A. Yes, sir. 

Q. Do you like the work? A. Yes, sir, | like the work. 

Q. Would you accept a job of working at photo composi- 
tion work? 

Mr. Sachs: Objection. 

Trial Examiner: Sustained. Leave that for the Compl 
ance Section, if and when the Compliance Section does come 
into action. 

Q. (By Mr. Sundlun) Your rate of pay when you were 
with the Northern Virginia Sun was what?) A. $120.50. 

Q. Would you take a photo composition job at less than 
$100 a week? 

Mr. Sachs: Objection. 

Trial Examiner: Sustained. Don’t answer the question. 

Mr. Sundlun: No further questions. 


307 
784 Verna E. Dore 


was called as a witness on behalf of General Counsel 
and, after being first duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 


Q. (By Mr. Sachs) Will you state your name and ad- 
dress for the record, Miss Dore, please? A. Verna E. 
Dore, 972 North Madison Street, Arlington, Virginia. 

Q. When did you start to work for the Northern Vir- 
ginia Sun? A, August 6, 1958. 

Q. And did you work up until the time when you 
785 went on strike on or about March 10 or 11, 1959? 
A. I did. 

Q. What type of work did you do? <A. Linotype opera- 
tor, straight copy, mostly. 

Q. What shift were you on? A. On the night shift at 
6 p.m., starting time. 

Q. Did you report for work on the night shift on Sun- 
day, March 1, the first shift after the contract expired? 
A. Yes, sir. 

° ° * e e e e e e e 

Q. (By Mr. Sachs) During the week, was there an em- 
ployee in the composing room who had not been there 
before? A. Yes, operating the teletype setters. 

Q. What was his name? A. Schimmel. Nobody ever 
introduced us to anybody; nobody knew who they were. 
e * * e e ° ° e e e 
786 Q. Is this an additional man, other than Mr. 
Schimmel? A. Yes, sir. There was still another machin- 
ist that was around the teletypes. I don’t know what his 
name was. 

« e es e e ° ° e e e 
787 Q. (By Mr. Sachs) Miss Dore, were you working 

on the night shift on Monday, March 9, 1959? A. 
March 9, yes. 


308 


Q. That I believe was the last? A. Monday night. 
Q. Yes, the last shift that you worked. 
788 I show you, Miss Dore, what has been introduced 
in this proceeding as General Counsel Exhibit No. 
93 and ask you whether you have noticed a notice, that 
notice or one similar to that? A. This wasn’t the one I 
saw. 

Q. Well, would you tell us what the differences are be- 
tween the one you saw and the one which you hold in your 
hand? A. No. It was very brief. Mr. Kane come over to 
me and said I was to go over and look at the bulletin board, 
Thad a new starting time. So I just went over. I was only 
there a very short time and saw what time I was to appear 
and I 

Q. What time was that? A. Seven a.m., in the morning. 
He said on the article, it read “Effective March the 11th, 
Wednesday, March 11 at’’—well, I don’t know the exact 
words, but it pertained to Mr. Kenney would be foreman 
and if we would have different hours, and there was 4 a.m. 
and 5 a.m. and 6 a.m. and 7 a.m. 

Q. Did you have any further conversation with Mr. 
Kane? A. Well, just a slight one. 

Q. What was that? A. Well, T said to him, referring 
to working in the day time, I told him I preferred to work 
at night, that I enjoyed working at night in place of day, 
but T guess I could get up early in the morning. T was 
used to working at night for about 15 years and I enjoyed 

working in the evening. 
789 Q. Didhe say anything? A. He said he was sorry, 
but that was the best he could do and that was the 
way it would be and I said ‘‘Okay.”’ And that was all there 
was to it. 
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792 Q. Miss Dore, at sometimes did you attend a school 
to learn touch typing? A. Yes, in 1950, 
Q. Where were you employed at that time? A. In Al- 
toona, Altoona Tribune. 
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Q. Is that in Pennsylvania? A. Yes, Local 240. 

Q. What were the circumstances under which you en- 
tered that school? A. Well, they had a contract that they 
had jurisdiction over any new machinery that they woald 
install and the company would be happy that we would all 
be able to take up anything that they would wish to put in 
their plant, so they was contemplating on putting on the 
teletypes, so they asked anybody that was interested in 
taking up a typewriting course, that they would have the 
privilege of going, so there was about, oh, I suppose forty 
or fifty of them in both shops, both newspapers, so we 
took a 14-weeks’ course at the Altoona High School. 

Q. I can’t hear you very well, Miss Dore. Would you 
try to raise your voice a little bit? A. Am I talking too 

low? 
793 Q. You mentioned teletype setters. Was this in 

connection with the anticipation of the teletype setter 
perforators would be installed? A. They didn’t say what 
was going to be installed, but the Union surmised us what 
they were going to put on, They didn’t know which key- 
board they were going to put on. They wanted to have 
everybody assured that you could operate a typewriter. 

Q. Did the company ask you about your prior experi- 
encet I ain talking about the Northern Virginia Sun now, 
A. No. 

Q. Did they ask you whether you would be interested 
in any of the jobs in connection with the new equipment 
that was brought in? A. No, sir. 

Mr. Sachs: I have no further questions. 

Mr. Spelman: No questions. 

Trial Examiner: Do you have anything of this witness? 

Mr. Sundlun: Tf IT detect an interference or implica- 
tion in that question, I regret that I have just a couple. 

Off the record. 


(Discussion off the record.) 
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Trial Examiner: On the record. 
Mr. Sundlun: Let the record show that it has been stip- 
ulated between General Counsel and the Respondents that 
Respondent’s Exhibits 17 and 18 may he introduced 
794 into evidence as telegrams sent by the company to 
Miss Dore, the date of the telegram showing as 
March 30, 1959, the exhibit being shown as Exhibit 17, and 
her reply is Respondent’s Exhibit 18, dated, also, the 30th. 
Mr. Sachs: Also, to be consistent—I may have said “‘stip- 
ulated’? What I meant, I have no objection to the intro- 
duction of these exhibits, other than the objection I ad- 
vanced when the first one was offered. 
Trial Examiner: The documents marked Respondent’s 
Exhibits No. 17 and 18 may be admitted in evidence. 


(The documents referred to were marked Respondent’s 
Exhibits 17 and 18 for identification and received in evi- 
dence.) 


Cross Examination 


Q. (By Mr. Sundlun) Showing you Respondent’s Ix- 
hibit 17 and Respondent’s Exhibit 18, and directing your 
attention primarily to that language in Respondent’s Ex- 
hibit 18 which reads ‘‘I cannot return to work until I am 
sure that all my fellow workers who have been unfairly 
discriminated against for Union membership receive offers 
of reinstatement,” T inquire as to whom you meant by 
the words ‘‘all my fellow workers.’? A. Well, all the mem- 
bers who were discharged or fired at that time, or laid off 
or whatever you wish to say. 

Q. Including the extras and substitutes? A. Yes. 
795 Q. Proofreaders? A. Yes, by all means. 
Q. Mr. Squires? A. Yes. 

Q. You knew Mr. Squires? A. Yes, I knew Mr. Squires. 

Q. Miss Dore, what was your scale wage at the time you 
were employed by the Sun? A. $125.50 a week. 

Q. You consider yourself a competent T.T.S. perforator? 
A. Oh, my, no. I didn’t say that. 


« * ° * ° * * ° e ° 
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Reginald Kane 


was recalled as a witness and, having been previously duly 
sworn, was examined and testified further as follows: 


Trial Examiner: You are the same Reginald Kane who 
testified here yesterday? 
The Witness: Yes. 
796 Trial Examiner: Mr. Spelman, I believe the wit- 
ness is your witness or was at the time when we 
adjourned yesterday. 
Mr. Spelman: Yes. Thank you. 


Direct Examination 


Q. (By Mr. Spelman) Mr. Kane, referring to General 
Counsel’s Exhibit No. 23, which is the March 9 notice—— 


° * * * * * * e e e 


Q. (By Mr. Spelman) —establishing this new schedule 
of hours for the composing room, can you tell us how long 
that schedule remained in effect? A. I believe until the 
following Monday. The best I can recall I think it was 
the 16th. 

Q. Are you saying that it remained in effect a week? Six 
days? No, five days, I gather. It was to go into effect 
on what day? A. On the 11th, as I recall. 

To the best of my recollection, there were some changes 
made on a Monday. I think the schedule only in its en- 
tirety lasted until the end of the week. 


« * * * * * e e es 


. 
800 Q. (By Mr. Spelman) Will you restate, to the 
best you recollect, what you said in your testimony 
yesterday regarding the counter-proposal of the company 
that you learned about in January of ’59% <A. As best I 
ean recall what I said, I think I said that I noticed in 
the proposal that there would be a non-union fore- 
801 man and there would be no bogus. To me that was 
an assurance, practically, to me that the Union would 
go on strike. 
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Q. Did you—strike that. In these discussions—I under- 
stand that there were one or two of them that you had in 
January with the company—did any company representa- 
tive state to you whether the company would recede from 
the demands contained in this counter-proposal? A. I don’t 
understand the question. 

Mr. Spelman: Will your read it back. I am not so sure 
that it is terribly clear, but listen to it the second time. 


(Question read.) 


The Witness: Oh, I thought you said ‘‘receive’’ and I 
couldn’t understand your question. 

As I reeall, one of the discussions, which made me cer- 
tain, feel certain that the Union would go on strike, was 
that the company said they were going to stand behind 
their proposal, their counter-proposal. 

Q. (By Mr. Spelman) Thank you. 

Your testimony, yesterday, also, if I remember it cor- 
rectly, with regard to the West Virginia and Virginia 
recruiting trip that you took was to the effect that that 
particular trip did not result in the hiring of any men. 
Was that your testimony? A. No. I think I said that none 

of the men—what I intended to say was that none 
802 of the men working there were any of the men I 
contacted on the trip. 

Q. I see. Now, did you hire Robert Jenkins? A. I be- 
lieve I did. 

Q. Was it in the telephone conversation, was it in the 
long-distance telephone conversation that you had this 
first contact with Mr. Jenkins? A. I believe it was. 

Q. Do you recall whether or not you sent him any money 
in order to make the trip from wherever he was to Arling- 
ton, Virginia? A. I didn’t send him any money. 

Q. Do you know whether any money was sent to him? 
A. I don’t know for sure. If it were, I knew I had told the 
company that he had told me that he needed money for 
transportation. Whether they sent it or not I am not abso- 
lutely sure. I imagine they did. 
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Q. But you passed on that information to the company? 
A. Yes. 

Q. Would it have been to Mr. Stern that you passed on 
the information? <A. Possibly so. 

Q. What about Charles Schimmel? Did you have any 
hand in the hiring of him? <A. I don’t believe I contacted 
directly Mr. Schimmel. 

Q. Well, can you tell us, if you know, what the 
803 first contact was with Mr. Schimmel, how it came 
about? 

Mr. Amram: You mean the witness’ contact? 

Mr. Spelman: Yes. 

Q. (By Mr. Spelman) Tell us what you know about the 
hiring of Mr. Schimmel? <A. He is one I just don’t recall 
whether I contacted him directly or whether it was through 
someone else who we did contact to get in touch with him. 
I really don’t remember. 


Mr. Amram: It is stipulated between counsel that 

for the purpose of this record the fact is that prior 

to March 1, 1959, the Northern Virginia Sun or Mr. Stern, 

personally, made certain arrangements with certain desig- 

nated individuals to come to Arlington, to go to work at the 

Sun, if at all, subsequent to February 28, 1959, and agreed 

to pay the transportation expenses of such persons and, 

also, to pay them for their time that they were here, if 
they were not employed. 
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Q. (By Mr. Spelman) With respect to General 
Counsel’s Exhibit 23, again, the March 9 notice, after 

806 you received this notice and posted it, Mr. Kane, 
did you ever call the group together—and by 
“‘eroup’? I am referring to those people whose names ap- 
pear at the bottom of the notice, excluding Kenney, the 
day foreman. Did you ever call together that group of 
people and give them any explanation for the establish- 
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ment of this new schedule? A. No, I didn’t. I felt the ex- 
planation was in the notice. 

Q. Pardon? A. I felt the explanation was in the notice. 
I didn’t call them together. I do recall calling Mr. Herrick 
and telling him of his starting time, because I think he 
was off the next day. 

Q. No, I don’t mean to use the word ‘‘explanation’’ in 
the way that you have just interpreted it. I don’t mean 
did you call them together to explain what hours were they 
supposed to report for work. My question meant, did you 
call them together and explain why it was felt necessary 
to establish this kind of schedule? A. No, I don’t recall 
that. 
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828 Q. (By Mr. Amram) Mr. Kane, comparing the 

output of the composing department of the Sun in 
March of 1959 with the composing output of the same de- 
partment during the week ending January 16, 1960, is the 


January 16 output larger or smaller than the output in 
March, 1959, or in February, 19591 A. Yes, I would say 
it is, on a page volume. 

Q. And would you be in a position to give any percent- 
age figure with respect to the increase in the page volume? 
° * s a * * * ° & ° 
829 A. I would fecl that it was between 40 and 50 per 

cent difference in page volume. 

Q. More or less? A. More now than—— 
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846 Phillip Figgins 

was called as a witness on behalf of General Coun- 
sel and, after being first duly sworn, was examined and 
testified as follows: 

Direct Examination 


Q. (By Mr. Orem) State your name? A. Phillip Fig- 
gins, 125 North Oakland Strect, Arlington. 
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Q. When did you start work for the Sun, Mr. Figgins? 
A. April 17 of 58. 

Q. What was your job at the Sun? A. Operator. 

Q. What kind of operator?) A. Straight matter, A.&R. 
operator. 

Q. Did you work in a composing room? A. Yes. 

Q. At the time that you worked for the Sun, were you a 
member of the Local 101, Columbia Typographical Union? 
A. Yes, sir. 

Q. Did you work for the Sun on March 1, 19597 A. Yes, 
sir. 

Q. And what shift did you work that night? A. Night 
shift. 

Q. When you reported to work on the night shift of 

March 1, did you notice anything unusual in the 
847 composing room? A. Yes. There were two new 

machines, with teletype outfits on them, They were 
putting another teletype outfit on this No, 4+ machine and 
there were other people in there working, doing our work 
when we came in. 

Q. When you say ‘‘other people,’? what do you mean? 
Were they members: A. Well, they weren’t members 
of our chapel or local or anything. 

Q. And you had never seen them in the Evening Sun 
prior to that time? A. No, I had never seen any of them 
before. 

Q. Did these men continue working that night? A. No, 
they, as soon as we talked in, they more or less stopped 
their work and got in their little huddle in one end of the 
composing room while we was at another end. 

Q. All right. Referring to the nights of March 1, 2, and 
3, 1959, did anyone on your shift operate the T.T.S. ma- 
chines? A. March 1? 

Q. March 1, 2 and 3.2. A. Both machines were running 
but the installers were working on them. I don’t know 
whether they were actually setting live copy or just check- 
ing the machine out, but they were working, both the T.T.S. 
people. 
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Q. Can you operate a T.T.S. machine? A. Can I? 
848 Q. Yes. A. I imagine I could, yes. I have never 
done it. 
Q. Did anyone from the company ever ask you if you 
could? A. No. 
Q. Did they ever offer you the opportunity to? A. No, 
sir. 
Q. Did the Sun ever tell you that they were installing 
new machines in the plant? <A. No, sir. 
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Q. Did you ever hold the position of assistant foreman on 

the night shift at any time at the Sun? A. Yes, sir. 

849 Q. When and under what circumstances did this 
occur? <A. Well, Holiday, who was 

Q. Speak louder. A. Holiday was the previous fore- 
man of the night shift and he left. Before he left, he asked 
me if I would take it. I told him ‘‘Yes.”’ 

Q. When did this occur? A. That was in February. The 
latter part of February. And then a couple of days later I 
talked with Mr. Cyr, who was the foreman at that time, and 
he talked to me about taking the foremanship over. 

Then later on he put a note, posted a note on the board 
stating that I was the foreman of that shift. 

Q. How long did you act in that capacity? A. About 
three days. 

Trial Examiner: You mean you held that job as assistant 
foreman for three days? 

The Witness: Yes, sir. Two days was my slide day. 
Actually just one day. 
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851 Q. You were discharged on March third, is that 
correct? A. Yes. 
Q. Who discharged you? A. Mr. Kane. 
Q. Will you explain what happened that night as to your 
discharge and the circumstances surrounding it? A. Well, 
that night we came to work, as usual, and everything was, 
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it was all messed up, there was no copy laid out. Tools 
laid all over the place. I mean everything was all disorgan- 
ized. And Monday night | asked Kane what machine he 
wanted me to work and he said ‘‘The mixer, stay on the 
mixer.’? So I stayed on the mixer, on the third. That was 
the machine assigned to me and there was no work 
852 ~— laid out, so I just sat there. 
Q. Is it customary for work to be laid out on the 
machine? A. Yes, sir. 

Q. Go ahead. A. So Kane came in, later on, told me to 
go over to No. 2 machine and make some corrections. 

Q. Did you do so?’ A. So T went over there and then 
when I got over there he followed me over and he said 
“Figgins, don’t make me fire you.’’ I said ‘‘What is 
wrong?”’? He said ‘‘I don’t like your attitude.”’ 

So then he went on telling me how sorry he was how 
things turned out; if he had known it was going to be this 
way and that way, he wouldn't have went along with the 
company and everything, and I told him I didn’t want to 
hear all of it, ‘Get away.”’ 

Q. About what time of the night did that oceur? A. 
That was, well, that was just a few minutes after starting 
time. 

Q. Did you have a further conversation with Mr. Kane 
that night? A. Yes. After lunch period. 

Q. About what time would that be? A. Well, it would 

be after 11. I was on No. 2 machine and he came over 
853 and told me, he said, ‘‘Figgins, I think you want me 
to fire you.’’ 

I told him to do whatever he thought he had to. So he 
said, ‘All right, this is your last night.’’ 

J told him ‘‘All right. J will be here tomorrow to get my 
money.’’ 

Q. During that night, was work later supplied to you? 
A. Yes, | had a chair there. I was operating three ma- 
chines that night. I had wheels on my chair and I would 
scoot from one machine to another. He would come by 
and lay work on cach machine. 
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Q. Did you do the work? A. Yes, on three machines. 

Q. All right. Did you speak to Mr, Kane on any other 
occasion after that? Yes. On the fourth I came in to get 
my money and I asked Kane for my moncy and he went 
and got it. I asked Kane what was I charged with for 
being discharged and he said ‘‘Neglect, that is as good as 
any.’’ 

Q. How long did you work under the supervision of Mr. 
Kane while you worked for the Sun? A. All the time, the 
first day he worked on that job as foreman. 

Q. Did you ever have any complaints from Mr. Kane 

relative to your work?) A. No, sir. Mr. Kane and 
854 myself, I can only remember having at least two or 
three conversations with him in all that time. 

Q. Did you ever have any reprimand or discipline by 
any other official of the company relative to your work? A. 
No, sir. 


* * e ° * 
Cross Examination 
Q. (By Mr. Sundlun) 
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856 When you came in and went to your mixer and 
didn’t find any work laid out for you, what did you 
do? A. I sat there. 
Q. Doing anything or were your hands in your lap? A. 
I can’t remember whether I was doing anything or not. 1 
mean as far as setting type, I know | wasn’t doing that. 
Q. Did you make any attempt to go and find any type 
to set? A. No, sir. Mr. Kane wasn’t in the room 
857 at that particular time. I just set there and waited 
on him to come back. 
Q. Any idea as to how long you sat, so occupied? A. Oh, 
I imagine about five or six minutes. 
Q. And at that time, when Mr. Kane did come back, did 
you ask him anything or did you just wait until he said 
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something to you? A. Ne, sir. He came over to me and 
told me to go over to No. 2 machine. 

Q. And you went to it, is that right? A. Yes. 

Q. And you operated the No. 2 machine? <A. Right. 

Q. And did you, on that night, go back at any time to 
operate the mixer? <A. Yes, sir. 

Q. After how long? A. After I got through with my 
stuff. I didn’t go directly back to the mixer. Whatever 
machine had copy on it up there, I went to that. 

Q. So that your talents that night were used not only 
on the mixer but at least one and perhaps more linotype 
machines? A. Three machines I worked at. 

Q. Three machines? <A. Yes, 

Q. Did you object to working three machines in 
858 one night? A. I wasn’t happy about it. 

Q. Did you find it inconvenient or an unusual way 
of working to work three different machines in one night? 
A. Yes, sir, I did. 

Q. Did this overtire you or make you nervous or irri- 
tated? A. It irritated me. 

Q. It did irritate you? A. Yes. 

Q. Would you have been irritated more if you had been 
asked to work four different machines? A. Well, it 
wouldn’t have made much difference. 

Mr. Orem: Objection. He answered it. 

Trial Examiner: Sustained. The answer will be stricken. 

Q. (By Mr. Sundlun) Do vou always get irritated 
when you are asked to work more than one machine? <A. 
No, sir, I am generally very congenial. 

Q. But on this particular night you did become irritated? 
A. Yes, sir, 

Q. Any particular reason ax to why you became irritated 
on that particular night? A. Yes, sir. The place was a 
mess. There was no copy. The baskets, you reach in there 
for a piece of copy and come up with a screwdriver. There 
was tools laying all over the place. The whole place, was, 
well, it was just nothing. 
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Q. Weil it was because the whole place was just 

859 nothing that you were irritated, not because of the 

fact that you were asked to work three different 

machines, is that correct? <A. Yes. Everything had a bear- 
ing on my feelings that night. 

Q. Your feelings were rather sensitive that night? A. 
Yes, a little bit. 

Q. More than usual? A. A little bit more. 

Q. Do you know Mr. Manbeck? A. Yes, sir. 

Q. Do you know whether he was on the Scale Committee? 
A. Yes. 

Q. Do you know Mr. Morris? A. Yes, sir. 

Q. He was on the Scale Committee? A. Yes. 

Q. Mr. Moore? A. Yes, sir. 

Q. Anybody else on the Scale Committee that you know 
of? A. That is the downtown Seale Committee, those 
members right there. They have Mr. Taub. 

Q. There has been some testimony in this case concern- 
ing negotiating sessions between the company and the 
Union on the dates of February 9, February 23, 24, 25, 26, 
27 and 28, 1959. 

Mr. Orem: Mr. Sundlun, excuse me. Mr. Trial 
860 Examiner, | think Mr. Sundlun is going beyond the 
scope of the direct. 

Trial Examiner: Let’s let him have him for all purposes. 
Go ahead and ask the question. 

Q. (By Mr. Sundlun) Were you present at any of those 
sessions? A. I was present at the first one. 

Q. February 97 A. That was the first one. 

Q. You and Mr. Taub? A. The whole Seale Committee. 

Q. The whole Scale Committee? A. Taub, Moore, Man- 
beck. 

Q. Where was this meeting? A. In your offices. 

Q. How long did that session last?) A. Oh, I imagine a 
couple of hours. 

Q. Acouple of hours? A. T think so. 
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Q. Were you there just as an observer? A. Yes. I was 
invited to sit in on their negotiations, so J could let the 
chapel know how things were progressing. 

Q. Did you let them know? A. Yes, sir, 

Q. And did you attend any other sessions besides that 

one? A. No, that is the only one that 1 attended. 
861 Q. That is the only one that you attended. Now, 

when you say you were invited, who invited you? <A. 
Monty Morris, the Chairman of the Scale Committee. 

Q. He was there? A. Yes. 

Q. Was Mr. Taub at that session? A. Yes, sir. 

Q. He was? A. The first one, yes. 

Q. You feel quite confident that Mr. Taub saw you there 
that night, don’t you? A. Well, it has been close to a year 
now; he could forget. I was there. 

Q. And with regard to the rest of the sessions, you were 
not there, is that correct?) A. That is right. 

Q. Now, we have had introduced here by Mr. Spelman 
an exhibit which has been entitled “Charging Party’s Ex- 
hibit No. 14.’’ 

Mr. Orem: Mr. Trial Examiner, I object to that. 

Trial Examiner: Overruled. (io ahead and ask the ques- 
tion. 

Mr. Spelman: Mr. Sundlun, would you mind looking at 
the GC exhibits, so that I can look at these. That was mine 
you took. 

Mr. Sundlun: All right. 


(Document handed to the Witness.) 


S62 Q. (By Mr. Sundlun) Do you recall whether there 
was any discussion concerning that document and 
the counter-proposals set forth therein? 
Mr. Orem: Objection. 
Trial Examiner: Just a minute. Finish your question. 
Q. (By Mr. Sundlun) —on the meeting or at the meeting 
at which you have just testified you sat for two hours. 
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Mr. Orem: Objection. 

Trial Examiner: | will not take any testimony regarding 
negotiations or discussions of negotiations between the 
Union and the company. 

You needn’t answer the question. 

Mr. Sundlun: | have an automatic exception and my 
grounds are the same as | stated to you at length the other 
day. 

Trial Examiner: That is right. 

* J ° * ” * * ” * e 

863 Q. (By Mr. Sundlun) Now, Mr. igeins, think 
hard. Was there any other discussion between you 

and Mr. Kane concerning your discharge? A. No, sir. 

Q. Let me help you possibly refresh your recollection. 
Was there any discussion between you and Mr. Kane con- 
cerning your unhappiness at the plant at the time? A. No 
discussion, no. 

Q. You were unhappy? A. Yes. 

Q. Was there any discussion between you and Mr. Kane 
as to a preference on your part to be discharged, rather 
than quit? A. No, sir. 

Q. You smile. Was that humorous to yout? A. Yes, it is. 

Q. And such an event never happened? A. No, sir. 
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864 Albert Bell Bierly 


was called as a witness on behalf of General Counsel, 
and, after being first duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 


Q. (By Mr. Sachs) State your name and address. Albert 
B. Bierly, 6411 Colesville Road, University Park, via Hy- 
attsville, Maryland. 

Mr. Sachs: The witness has been sworn, has he not, Mr. 
Examiner? 


Trial Examiner: Yes. 

Q. (By Mr. Sachs) Mr. Bierly, when did you start to 
work for the Northern Virginia Sun? A. At the time that 
they purchased the original plant up in Georgetown. I 
was with the Georgetown outfit and I moved over with 
them, me and the dog and a few others of the old crew. 

Q. What job did you have with the Northern Virginia 

Sun? A. I was a proofreader. 
865 Q. What shift did you work on? A. Day shift. 
Q. Mr. Kane, do you recall reporting for work 
on Monday, Mareh 2, the first trip after the contract ex- 
pired? A, You are talking to me? 

Q. Yes, sir, A. Yes. I worked one day. 

Q. When you reported for work on that day, did you 
notice anything that was different in connection with your 
desk? A. Yes. Well, everything was in a hurly-burly. 
They had moved the desk out of the, what I called the 
little doghouse, where I survived there, as long as I was 
there, into the editorial room. I think that was for con- 


venience of the editors and perhaps a very good, logical 


move. 

Q. Thank you, You say your desk was moved from the 
position where it formerly was? A. That is right. 

Q. It was in the composing room, was it? A. Yes. 

Q. And it was moved to the editorial room, you say? 
A. That is right. 

Q. Did you have any conversation with Mr. Kane in con- 
nection with moving your desk? A. Well, not with him. 
I merely made a comment on it. 

Q. You made a comment to him? <A. Yes. 
865a Q. I sce. Sometime that night, Mr. Bierly, did 
vou get a telegram in the form of a telephone call 
from Western Union? A. That is right. 

Q. To the effect that you were being laid off? A. That 

is right. After I went to bed. 
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Q. I see. Did you say whether or not there was some- 
body else at your desk doing the proofreading work? 
866 A. Yes, I left it. I had a big unabridged Webster’s 
Dictionary and also a style book which I wanted to 
recover and they were in on the desk. That is the style 
book was. I don’t remember whether the dictionary was 
elsewhere, but I went into the editorial room to get what- 
ever other books I had there and my line gauge, and there 
was somebody working on my desk. 
Q. Was he doing proofreading work? <A. Yes, sir. 


* * * * * * e e 


Q. Do you know his name? A. No, I do not. 


° * ° * * * . se * 


Q. Excuse me, Mr. Bierly. What I asked you, had he 
worked in the composing room before? 


871 Q. Mr. Bierly, in your experience as a proofreader, 

do you have an opinion as to whether proofreading 
is normally part of the composing room operation, on the 
one hand, or, on the other hand, part of the editorial room 
operation? A. I do have. I think that—in fact I know, 
k-n-o-w, know, that the proofreader is the watchdog of the 
whole enterprise and he is a very necessary adjunct to the 
editorial room as well as to the proof room or as well as 
to the composing room. He is there to protect the office 
and to protect the interests of the office against extrane- 
ous slips of every description. 

The editorial department works all the time against the 
clock and today’s newspaper, set up as it is, and there 
are lots of slips. There is many a slip between the lips and 
it would get through if there were not a proofreader there 
on guard. That is my opinion. 
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876 James Stewart 


was called as a witness on behalf of General Counsel 
and, after being first duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 


Q. (By Mr. Sachs) Will you state your name and address 

for the record, Mr. Stewart? A. James Stewart, 1054 North 
Monroe, Arlington, Virginia. 

S77 Q. Mr. Stewart, will you try to keep your voice 
up, so I ean hear you? A. Yes, sir. 

Q. When did you start work for the Northern Virginia 
Sun? A. October, 1957. 

Q. And what kind of work did you do for them? A. Lino- 
type operator. 

Q. What shift were you on, Mr. Stewart? A. Originally? 

Q. Yes. A. The night shift. 

Q. At some time did you go on the day shift? A. Yes, 
sir. 

Q. Were you on the day shift as of February 28, 1959? 
A. Yes, sir. 

Q. Mr. Stewart, there has heen introduced in this pro- 
ceeding as an exhibit, as General Counsel Exhibit 17, a 
telegram which the company sent to you, telling you that 
you were laid off. Are you the James Stewart to whom 
that telegram was sent? A. Yes, sir. 

Q. Let me go back a minute. You did go to work on 
Monday, March 2, on the day shift, did you not? A. Yes, 
sir. 

Q. Have yon learned that some of the people on 
878 the night shift had heen laid off? A. Yes, sir. 

Q. Did you have a conversation with anybody in 
that connection? A. Not that T remember. 

Q. Did you talk to Mr. Stern? A. T saw Mr. Stern that 
afternoon, 

Q. Yes. Did you have a conversation with him? A. Mr. 
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Preston Davis and I asked him if he was going to send us 
a telegram. 
Q. Did he say anything? A. He indicated ‘‘No.’’ 
Q. Did you get a telegram that night after you came 
home? <A. Yes, sir. 
Q. Did you sometime later receive a telephone call from 
Mr. Kane? A. Yes, sir. 
Q. When did Mr. Kane call you? A. About 4 0’clock 
the following afternoon. 
Q. What afternoon was that, Mr. Stewart? A. The next 
afternoon. 
Q. Would that be Tuesday? A. Tuesday, March the 
3rd. 
Q. The third? A. Yes. 
Q. Yes, sir. What was the conversation that you 
879 had with Mr. Kane?) A. Mr. Kane said that he was 
shorthanded and would I come back. 
Q. What did you say? A. TI said yes. 
Q. Did you go hack to work for the Sun? A. Yes, sir. 
Q. On what shift?) A. Night shift. 
Q. Did you continue to work on the night shift until you 
went on strike along with the others? <A. Yes, sir. 
Q. Mr. Stewart, how long have you been in the printing 
trade? A. About forty-five years. 
Q. What type of work have you done? A. Been asso- 
ciated with linotypes. 
Q. Iam sorry, I didn’t hear. A. T have been associated 
with linotypes. 
Q. Have you done any machinist work? A. Yes, sir. 
Q. How many years did you do machinist work? A. 
About ten years. 
Q. Where was this that you did this work? A. 
Hawaii. 
880 Q. Did any representative of the company ask 
you about your machinist experience? A. No, sir. 


Cross Examination 


Q. (By Mr. Sundlun) 


Q. And prior to your coming back to work at the 
Northern Virginia Sun on March 3, 1959, had you 
been employed on the day shift or the night shift?) A. On 
the day shift. 
Q. And when you came back, you went to work on the 
night shift?) A. Right. 
Q. And did you ever see Mr. Figgins working 
882. on the night shift after you came back? A. I can’t 
recall. 
Q. Do you recall whether he was there the night you 
came back? A. I ean, 
Q. Do you know whether or not your coming hack to 
work for the Sun was to fill the place created when Mr. 
Figgins left? A. I have no idea, 


* ° ° * * * * * * 


Q. (By Mr. Sundluny Mr. Stewart, [ show you 
Respondent’s Exhibits 19 and 20 and inquire with 
reference to Respondent’s Ixhibit No. 20, to wit the tele- 
gram sent by or for you to the Northern Virginia Sun 
and, in particular, that part of that telegram stating “I 
eannot return to work until I am assured that my fellow 
workers who have been unfairly discriminated against for 
Union membership receive offers of reinstatement,’’ and 
ask you as to whom you meant by the phrase ‘‘my fellow 
workers.’? A. Members of the Northern Virginia Chapel. 
Q. All of those members of the Union who were then 
either on strike or laid off by the Sun and those who had 
been working there and February—of those who had been 
working there on February 28, 1959? A. Yes, sir. 
884 Q. Including the extras or substitutes? A. Yes, 
sir. 
Q. And the proofreaders? A. Yes, sir. 
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. And Mr. Squires? A. Yes, sir. 
. And Mr. Figgins? A. Yes, sir. 


* * ° * * * . . e 


886 Mr. Amram: No, Mr. Examiner, we cannot stipu- 
late anything with respect to any charging party 
who is not produced and who does not testify. 

May I say, Mr. Examiner, so that there can be no doubt 
about it, that this is a consolidated group of totally sep- 
arate and independent and unrelated complaints, charging 
unfair labor practice. 

They are consolidated for the purpose of convenience 
of trial only. Separate answers are filed as to each. A 
separate case number is assigned as to each. Each is a 
separate and independent law suit, but they have been con- 
solidated over our objection and we asked for a severance, 
in order that there may be no confusion with respect to 
individual cases. Over our objection a motion for sever- 
ance was denied and the eases are here as a separate, inde- 
pendent set of cases, each of which must stand on its own 
feet. 


° e ° * * * ° * « 


887 Q. (By Mr. Sachs) Are you the Carroll Cyr who 
testified previously in this hearing? A. Yes, I am. 

Q. Mr. Cyr, you were last employed on the day shift 
by the Northern Virginia Sun, were you? A. That is right, 
sir. 

Q. What are the names of the members of the Union 
who were employed on the last shift you worked on March 
10, 1959? A. Myself, Chester Zenger, Randolph Stream, 
Donald Tucker, Jack Springle, Larry Douglas, Verna Dore. 

Q. Was Miss Dore on the day shift?) A. Miss Darden? 

Q. Miss Dore. A. Miss Dore had been on the night shift. 
Roscoe Herrick. 

Q. Was Mr. Raines an employee of the company? A. 
Mr. Raines was. 

Q. And Mr. James Stewart? A, And Mr. Stewart, that 
is correct, sir. I believe that is the total. 


329 


Q. And you are one of those who went on strike 

888 and did not report for work on March 11? A. That 
is correct, sir. 

Q. Can you say whether or not those whose names you 

have mentioned did the same thing? A. That is correct. 


. * s * . * s * . e 


George Fisher 


was called as a witness on behalf of General Counsel and, 
after being first duly sworn, was examined and testified 
as follows: 


Direct Examination 


Q. (By Mr. Sachs) Your name and address? A. George 
E. Fisher. 
889 Q. When did you start to work for the Sun? A. 
You want my address? 

Q. Iam sorry. A. 208 South Patrick Street, Alexandria, 
Virginia. 

Q. I balled you up. When did you start to work for the 
Northern Virginia Sun? A. In November of 1957. 

Q. What kind of work did you do for the Northern Vir- 
ginia Sun? A. I was floorman. 

Q. What shift were you working on? A. Day side. 

Q. Were you working on that side on February 28, 1959? 
A. Yes, sir. 

Q. Mr. Fisher, there has been introduced in this pro- 
ceeding a telegram which the company sent to you on 
March 1, 1959, as General Counsel Exhibit 13, telling you 
that you were being laid off. Are you the George Fisher 
who received that telegram? <A. I am. 


Q. In addition to your newspaper work, Mr, Fish- 

er, have you ever done any sceretarial work? A. 

Yes, sir. For some time I did sceretarial work, office man- 
ager work. 
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Q. How long a period of time was that? A. Fifteen 
years at one stretch, I believe. 

Q. Can you operate a typewriter? A. Yes, sir. 

Q. Did the company ever inquire as to whether or not 
you could operate a typewriter? A. No, sir. 

Q. Did the company ever ask you whether or not you 
would be interested in any of the new jobs involved in the 
new equipment? <A. No, sir. 

Q. Were you employed at the Washington Post, Mr. 
Fisher, at the time when they were installing a photo com- 
position machine called ‘‘photo-setter’’? A. Yes, sir. 

Q. Can you tell us whether or not you were asked if 

you desired to learn how to operate that machine? 
891 <A. They asked me if I would like to take the course 

and I told them that I desired to take the course, and 
I filed an application for it, but I left before I had a chance 
to take the course. 


Q. (By Mr. Sundhin) Mr, Fisher, did you ever work 
for the Alexandria Gazette? A. Yes, sir. 

Q. When? A. In 1954. 

Q. How long? A. Three or four months. 

Q. Was that an open or closed or a union shop? A. That 
was an open shop. 

Q. Was it union foreman or non-union foreman? A. Non- 
union foreman. 

Mr. Sundhn: Off the record. 


s * e ° . * e * ° e 


892 Mr. Sundlun: Mr. Examiner, by reason of stipu- 

lation with General Counsel, I tender Respondent’s 
Exhibits 21, 22 and 23. Respondent’s Exhibit 21 is the 
original of the telegram sent to Mr. Fisher from Mr. Kane 
on March 11; Respondent’s Exhibit 22 is a copy of a tele- 
gram bearing date of March 21, 1959, sent to Mr. Fisher 
by publisher, Northern Virginia Sun; Respondent’s Ex- 
hibit 23 is the original of a telegram sent to the Sun bear- 
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ing the typed signature of Mr. Fisher and date March 23, 
1959. 

Trial Examiner: Are there any objections, other than 
the others? 

Mr. Sachs: No objection, other than my same running 
objection. 

Trial Examiner: The documents marked 21, 22 and 23 
by the Respondent will be admitted. 


(Respondent’s Exhibits 21, 22 and 23 for identification 
were received in evidence.) 


Q. (By Mr. Sundlun) Mr, Fisher, | show you Respond- 
ent’s Exhibit 21, a telegram sent to you by Mr. Kane on 
March 11, 1959, and ask you what, if anything, you did 
with reference to coming back to work at the Sun, after 
you received that telegram? A. I responded to it, I believe. 

Q. I show you—withdraw that. You say you re- 
893 sponded to that, by telegram? <A. Yes, if at all. 

Q. Did you send one or two telegrams to the Sun, 
if you can recall? A. I believe I sent two. 

Q. I show you what has ben marked Respondent’s Ex- 
hibit No. 23, telegram bearing date of March 23, and ask 
you whether you sent that telegram. A. Yes. This was 
sent. I authorized the sending of this telegram. I read it 
before it was sent and authorized that it be sent. 

Q. Is it your testimony that in addition to that that 
you authorized the sending of another telegram, in addition 
to the one that has been tendered to you, Respondent’s Ex- 
hibit 23? A. I don’t remember. I do recall that I received 
two telegrams. I believe 1 responded to both by wire, but 
J can’t remember if I responded to the first one. 

Q. Is it not a fact that regardless of whether you re- 
sponded to both of them or not that you did not, after the 
receipt of either one of them, come back to work at the 
Northern Virginia Sun? <A. That is right. 

Q. And directly your attention to that language in Re- 
spondent’s Exhibit 28, the telegram that does bear your 
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signature, in the first sentence thereof, written the words 
“my fellow workers’’ are used. I asked you as to 
894 whom you meant by the use of those words? A. You 
said in the first part. You mean in the second part? 
Those words are in the second part. 

Q. I refer, in particular, to that part of the telegram 
that reads ‘1 cannot return to work until I am assured 
that all my fellow workers, who have been unfair discrim- 
inated against for union membership, reccived offers of 
reinstatement,’? and my inquiry is as to whom you meant 
by the words ‘‘my fellow workers’’? A. Well, | meant all 
the members of the Northern Virginia Sun Chapel who 
had been discharged or laid off. 

Q. Including the extras or substitutes? A. Yes. 

Q. And the proofreaders? A. That is right. 

Q. And Mr. Figgins? A. That is right. 

Q. And Mr. Squires? A. That is right. 


* * ° * * * e * ° e 


Q. (By Mr. Sachs) When you received those telegrams, 
were you picketing at the premises of the Northerr Vir- 
ginia Sun? A. | was picketing as of March the 11th, 
I believe, and I believe I was picketing when I got 

both telegrams from the Northern Virginia Sun. 


° * * e ° ° e e 


Richard E. Voelker 


was called as a witness on behalf of the General 
Counsel, and, having been first duly sworn, testified as 
follows: 


Direct Examination 


Q. (By Mr. Sachs) Your name and address? A. Richard 
L. Voelker, 6158 Wilson Boulevard, Arlington, Virginia. 

Q. When did you start to work for the Northern Vir- 
ginia Sun? A. Sunday 2nd, 98. 

Q. What kind of work did you do? <A. Linotype oper- 
ator. 
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Q. What shift were you on? <A. Originally the night 
shift. I went on days later. 


* e * * * ° * * e 


Q. (By Mr. Sachs) I show you, Mr. Voelker, Gen- 
eral Counsel Exhibit Number 22 and ask you whether 
or not that is the letter that you were given? <A. Yes, 
sir, this is the letter. 

Q. Did I ask you who gave you that letter? A. It was 
given to me by Mr. Kane. 
Q. When was that letter given to you?) A. As near as 
I can recall, around 1:00 o’clock in the afternoon. 
Trial Examiner: What date? 
The Witness: On March 10, 1959. 
* e * * * * * ° e 

Q. Have you had any experience in operating a 
monitor or T.T.S. device on a linotype machine? A. 

Yes, I have. 

Q. What experience is that? A. I have had just slightly 
over a year’s experience monitoring teletype machines, 
units. 


* * ° ° * * ° * e e 


Q. Did any representative company inquire about your 
past experience? A, No, sir, they did not. 
Q. Did they tell you anything about this new equipment 
that was installed?) A. No, sir. 
Q. Did they inquire whether you were familiar with 
any of the new equipment which was installed? 
902 <A. No, sir, they did not. 


. * e * * * ° * * e 


Q. Were you among those who decided to go on strike 
at that time? <A. Yes, sir, I was. 

Q. Have you been in the courtroom when some of the 
other people testified as to what took place at that meet- 
ing? A. Yes, sir, I was. 

Q. Could you say whether or not the testimony corre- 
sponds with your recollection? 
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Mr. Amram: Technically, that is objectionable, but I sup- 
pose Mr. Sachs is trying to avoid having the Witness re- 
peat the testimony. 

Mr. Sachs: Yes. 

Mr. Amram: Well, I don’t think I will object then, even 
though it is technically improper. 

The Witness: As near as I can recall, I can recall just 
about everything that went on that afternoon. 

Q. (By Mr. Sachs) I am not sure that I understand 
what you just said. A. I am not sure now that I under- 

stood the question. 
903 Q. I asked you, first, if you heard the testimony of 
the other witnesses who described what went on at 
that meeting. I believe you said that you did? <A. Yes. 

Q. And then I asked you whether or not the testimony 
which they gave corresponds with your recollection as to 
what took place at that meeting? A. Yes, sir, it does. 

» s e e * ° e e ° e 

Q. (By Mr. Sachs) Mr. Voelker, did you participate in 
the picketing that followed the decision to go on strike? 
A. Yes, sir, I did. 


Q. (By Mr. Spelman) You were involved in the pickct- 
ing, at least during the whole month of March 1959, after 
the 11th? A. Yes, sir. 


Cross Examination 


906 Q. (By Mr. Amram) Now, Mr. Voelker, I would 
like to direct your attention to the first sentence in 
which you say that, ‘‘I cannot return to work until I am 
sure that all my fellow workers who have been unfairly 
discriminated against for union membership, receive offers 
of reinstatement.” 
I believe I read that accurately. 
Would you tell us who you intended to include in that 
blanket phrase, which I have just read, “ali my fellow 


workers’’?, A. Well, I mean by the phrase. ‘‘all my fel- 
low workers’’ those who, all those who were scheduled to 
work on the night of March the lst and those who went 
in to work on March the 2nd. 

Q. So you would include the four extras? A. Ll would, 

sir. 
907 And the two proof readers? A. I would, sir. 
Q. All of the men who were laid off on March Ist 

and 2nd? A. I would, sir. 

Q. And would you, also, include the men who were laid 
off on March 9th? A. Yes, sir. 

Q. And would you include Mr. Figgins? A. I would, sir. 

Q. Would you include Mr. Squires, who was one of the 
Charging Parties here? A. I would, sir. 

Q. Also, I notice 

Mr. Sachs: Excuse me. Mr. Squires is not one of the 
Charging Parties. 

Mr. Amram: He is not a Charging Party? 

Trial Examiner: No, he is not. 


Mr. Amram: Then I would ask that my question be re- 
phrased to say, it would include Mr. Squires, who is not 
a Charging Party? 

The Witness: Yes. 


es e e * * ° * s e 


Mr. Sachs: Mr. Examiner, I am going to object. 
J think it is apparent from the testimony that all of 
these telegrams that are identical in language, have been 
prepared by Mr. Schrimsher who obtained authority of the 
individuals to send them in the name of the individuals, 
and it seems to me we are wasting time by interrogating 
the individuals as to what he meant by the particular lan- 
guage in the telegram. 
e * e * * . ° * ° * 
909 The Witness: From what I can understand by this 
statement, your characterization of my action as go- 
ing out on strike is inaccurate. 
We considered it a lock-out, not a strike. 


336 


Q. (By Mr. Amram) May I ask the Witness then what 
is a lock-out that you consider this was? A. A lock-out 
occurs when men have been severed from their jobs, either 
severed from their jobs or goaded into quitting or leaving. 

Q. This is a lock-out? A. This is a lock-out. 

Q. This is nota strike. It is your definition? A. As near 
as I ean recall, this is my definition, yes. 


911 Rosco S. Herrick 


was called as a witness on behalf of the General 
Counsel, and after being first duly sworn, testified as 
follows: 


Trial Examiner: May I have your name? 
The Witness: Rosco S. Herrick. 


Direct Examination 
Q. (By Mr. Sachs) Your name and address? A. Rosco 


S. Herrick, 512 Putnam Place, Alexandria, Virginia. 

Q. When did you start to work for the Northern Virginia 
Sun, Mr. Herrick? A. January 25, 1959. 

Q. Did you work there until you went on strike? A. Yes, 
sir. 

* * ° ° ° ° e * e e 

913 Q. Did Mr. Kane say whether or not you were to 
report to work on the following evening, as you ordi- 

narily did? A. No, he told me to come in the morning. 

Q. Which morning? A. Instead of coming in at 6:00 in 
the evening, we would come in the following morning at 
4:00. By doing so, I lost a day’s work. I asked him about 
that. 

Q. I just want to make sure that I had it right, Mr. Her- 
rick. If Mr. Kane hadn’t called, the next shift that you 
would have gone to work on would have been 6:00 p.m., 
Tuesday night? Is that right? A. That is correct. 
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Q. Did you gather from Mr. Kane that you are not to go 
to work on that shift but instead report to work on the 
11th, Wednesday, at 4:00 a.m.? A. That is right. 

Q. Were you one of those that attended a meeting of the 
employees of the Sun at the union office on Tuesday after- 
noon the 10th? <A. Yes, sir. 

Q. You are one of those who decided to go on strike? 
A. Yes, sir. 

Q. Mr. Herrick, what has been your experience in the 

printing and newspaper trade? A. Well, I have been 
914 at the trade fifteen years, and before coming to the 

Sun, I was superintendent of the Alexandria Jour- 
nal. 

Q. How long were you a superintendent at that paper? 
A. Seven years. 

Q. Did you talk to anybody at the Sun in connection with 
getting work there prior to the time when you were em- 
ployed? 

e = e e * * i e * e 

The Witness: Yes, I had with Mr. Sagalyn and also Mr. 
Bergman, I think it is. 

Mr. Amram: He means Mr. Bruggeman. 

Q. (By Mr. Sachs) In the course of these conversations, 
do you know whether or not you mentioned your experience 
as mechanical superintendent at the Alexandria Journal? 
A. Pardon? 

Q. When you talked to them about getting a job, did you 

tell them about your experience as a superintendent? 
915 <A. Yes. 


° e * * e ° * * e * 


Q. (By Mr. Spelman) Mr. Herrick, did you serve on the 
picket line that was established at the company’s plant on 
and after March 11, 1959? A. Yes. 
916 Q. Were you there during the whole month of 
March? A. Yes, sir. 


* ° ° * * * e e « 
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Cross Examination 

Q. (By Mr. Amram) Mr. Herrick, I may have misunder- 
stood you, but did T understand you to say that when you 
talked to Mr. Sagalyn, you were about to get a union card? 
A. That is correct sir. T hadn't tried to get one, but Twas 
going to try to get one, 

Q. Well, do T understand from that that when you were 
working at the Alexandria paper, you were not a member 
of the union? A. No sir, Tt was a non-union shop. 


° * °* « * * ° e e e 


920 Q. (By Mr. Amram) Mr. Herrick, you were here 
some ten or fifteen minutes ago, when Mr. Voelker 
was on the stand? A. That is right. 

Q. And you heard Mr. Voelker state who he meant by 
the words ‘“‘all my fellow workers”’ in his telegram? Did 
you hear what he said? A. Yes. 

Q. Do you differ in any way from Mr. Voelker in his 

interpretation of those same words, which, also, ap- 
921 pear in your telegram? A. No. 
Q. And you would include exactly the same people 
that he did? A. That is correct. 

Q. All of them? <A. All of them. 

Q. No more, no less? A. No, no more, but certainly all 
of them. 

Q. Right. Could you tell us how that telegram was sent? 
Do you know who composed it? A. Mr. Schrimsher, if I 
am not mistaken. 

Q. Who told you that Mr. Schrimsher proposed it? A. 
He called. 

Q. Athome? A. Verbatim. He read this verbatim over 
the telephone, and I told him to put my name down. 

Q. Did he tell you that this same form of telegram would 
be sent by a large number of your other union members? 
A. I don’t recall, sir. 

Q. All he did was just call and ask whether he might 
send this in your name? A. Yes, sir. 
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Q. How did Mr. Schrimsher know that you had gotten 
a telegram which required an answer? A. That was read 
verbatim by myself to him over the telephone. 

922 Q. When? A. I don’t recall having read it. I 
called him and told him I had received the telegram 
and then I read it to him. 

Q. And he called you back sometime later and said, 
““May we send this answer?’ A. That is correct. 

Q. Did you pay for that telegram? A. Did I pay for it? 

Q. Yes. A. I don’t recall that either, whether I did or 
whether I didn’t. 

Q. You are not sure? A. Iam not sure whether I paid 
for it or whether I did not. 

Q. If you didn’t pay for it, do you know who did? A. 
Mr. Schrimsher would have. I, in turn, would pay him. 

Q. But did you ever pay him? A. I don’t recall whether 
I paid him or not for that telegram. 

Q. After you reecived this telegram on March 30th and 
sent your reply, did you ever return to work at the Sun? 
A. No, sir. 

Q. You never worked there since? A. No, sir. 


Q. (By Mr. Spelman) Let me ask you one more 
question. On and after March 11th of this past year, 
1959, were you on the picket line? A. Yes. 
Q. During the whole month of March, at least? . Yes. 
Q. April, too? A. Yes. 


* ° * e ° * e ° ° 
Robert R. Schrimsher 
was called as a witness on behalf of General Counsel and 
after being first duly sworn, testified as follows: 
Direct Examination 
* e ° o * * e e es 
Q. (By Mr. Sachs) These men who have been re- 


ferred to as extras or substitutes, are they situation- 
holders? A. They are not. 
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Q. Coming back to Mr. Annis, whether he was an 
extra A. He could have been both. If he could have 
been hired by the office he would have been an extra. If 
he had been hired by one of the situation-holders, he would 
have been a substitute. 

Q. Now, Mr. Annis, did you know him? A. Yes. 

Q. You were, I believe, chapel chairman on the night 
shift? A. Yes. 

Q. As part of your duties as chapel chairman, was 

934 it necessary for you to keep some records or some- 

thing in connection with these extras? A. Yes, sir. 

We kept records, whether they were hired by the office or 
by a situation-holder. 

Q. Do you recall—strike that. Mr. Schrimshcr, is it true 
that some of these extras are people who came casually or 
once in awhile for work? A. Yes, sir. 

Q. Are there others who came more or less regularly? 
A. Yes, sir. 


* * * * e * ° e e e 


936 (By Mr. Sachs) What is the next name there is 
there? A. Kirby L. Loveless. 

Q. State whether or not he came there once in awhile 
or on a regular basis. A. Mr. Loveless came, it seemed 
to me like he eame cither the latter part of January or the 
Ist of February, but he came pretty regular. He would 
have taken the situation that has been offered him. 

Q. What is the next name? A. C. L. Sheffield. 

Q. What about him? A. He is a casual. He is in the 
same position as Mr. Barber. He didn’t want a situa- 

tion. 
937 Q. What is the next name? <A. Clyde E. South- 
ward. 

Q. Is he the Mr. Southward who has already testified in 
this proceeding? A. Yes, sir, he is. 

Q. What about him? A. He would have taken the situa- 
tion if it had been offered. 

Mr. Hahn: Who is that? 
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The Witness: Southward. 

Trial Examiner: How much work did he do in the plant? 
How often did he show up? 

The Witness: He showed up pretty regularly. I can’t 
tell you exactly. This here shows that he worked four days, 
four seven-hour shifts, plus seven and a half hours over 
time, plus four and a half hours double time. 

Mr. Sachs: T would like to refresh the Examiner’s recol- 
lection at the time Mr. Southward was on the stand T read 
off figures from the payroll records from a week in Feb- 
ruary. 

Trial Examiner: I recall it. 

Q. (By Mr. Sachs) Continuing now, Mr. Schrimsher, 
what is the next name that you find on this payroll? A. 
Alden FE. Stewart. 

Q. What about him? A. To my recollection, he went to 

work there ahout the, a little hit after the 8th of 
938 February, something like that, and he would have 
taken the situation if he had been offered. 

Q. What is the next one? A. David P. Tinsley. 

Q. What about him? A. Tam not too familiar with Mr. 
Tinslev’s ease, whether he would have taken the situation. 
Tt seemed to me like he was in the same category with 
Mr. Lincberg, only T don’t believe he was allowed to work 
on Friday night. That seems to be my recollection of Mr. 
Tinsley, but he did work—aceording to this he worked 28 
hours, plus six hours double time, plus eight hours over 
time, it looks to me like. I am not sure. 

Q. Did he have some religious problem in connection 
with working regularly? A. I think he told me that, yes. 

Q. What is the next name? A. Charles W. Townsend. 
He is the same category as Mr. Barber. He didn’t want 
a situation. 

Q. When you say with respect to these people that ‘‘He 
did not want a situation,’? do you mean that he is one of 
those who reported casually once in a while? A. Yes, sir. 
He just reported occasionally. 
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Q. And when you say, with respect to these people that 

‘He would have taken a situation,” do you mean 

939 that he reported regularly? <A. Yes, sir. In addi- 

tion to that, the people that I have said would have 

taken the situations, why they told me they would like to 
have situations. 

Q. What is the next name that you have shown there? 
A. I believe the next one is John S. White. He is in the 
same category with Mr. Townsend and Mr. Barber. He 
just showed up occasionally. 

Trial Examiner: You mean he is just a casual—— 

The Witness: Yes, he just showed up occasionally. 

Q. (By Mr. Sachs) Reference has been made in this 
proceeding to ‘treproduction,’’ in connection with the terms 
of the contract. Does the man who is chapel chairman, 
does he have some duties in keeping records as to that 
work? <A. Yes, sir. The chapel chairman, it is his duty 
to each day, to make a record of the advertising that is 
published in the paper that is to be reproduced. 

Q. Are you in possession of the records of that chapel 
at the Northern Virginia Sun? A. I am. 

Q. Have you, at my request, made an examination of 
those records for the purpose of determining the amount 
of reproduction work that was done in the month of Feb- 
ruary 19592 A. I am, sir. 

Q. What did you ascertain?’ A. One 27-inch ad 
940 was reproduced during the month of February 1959 
or—yes, 1959. 

Q. When you say one 27-inch ad, what does 27-inches 
mean, Mr. Schrimsher? A. That was 27 column inches. It 
was one ad that was completed, that was set, reproduced 
at the Sun plant. 

Tria] Examiner: And how many inches in a column? 

The Witness: In a newspaper column? 

Trial Examiner: That is right. 

The Witness: Well, they vary, sir. Some have 21 inches; 
some have 22. I don’t remember now exactly what the 
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Sun column lengths were, but this was a three column by 
a 9-inch ad. It was 9 inches long by 3 columns. 

Q. (By Mr. Sachs) Mr. Schrimsher, did you, at my re- 
quest, make an examination of those records to ascertain 
the total amount of reproduction work that was done at 
the Northern Virginia Sun for a period of six months prior 
to March 1, 1959? A. I did. 

Q. What did you determine was the amount of such re- 
production? A. Approximately $31 inches for the past six 
months, prior to the 28th of February. 

Q. What months were they that you made that exam- 
ination for? A. February, January, December, Novem- 

ber, October, September. 
941 Would this include the work done on both shifts? 
A. Yes, sir. 

Q. Now, 831 inches represents how much in terms of 
pages, newspaper pages? <A. In pages, I believe there is 
approximately 170—I am not sure about this, but it is 
close to 172 inches or something like that a page and that 


would be—S800 would be less than seven pages. 
Trial Examiner: According to this, it would be about five 


pages. 

The Witness: It would be less than seven. I didn’t figure 
out how many pages it would be. 

Q. (By Mr. Sachs) Is there any way that you can trans- 
late that into man hours of work? <A. Yes. I will have 
to look at the record on it. 

Q. Very well. A. I will base this on the normal amount 
of time required to process any ad that would come into 
the shop. I think I am basing it on a lowest estimate in- 
stead of a high. 

I ficured it per hour that for the proof reading would 
be approximately 175 inches. Assemblying by the floorman 
would be 25 inches per hour. The composition on the lino- 
type machine, or the Indlow machine will be aproximately 
35 inches per hour and 175 inches per hour mark-up and 
for the past six months. 
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942 Trial Examiner: What do you mean by ‘‘the past 
six months”? 

The Witness: There was 137 inches of reproduced in the 
Sun, which would be approximately 66 to 66.4 man hours. 

Trial Examiner: Sixty-six hours? 

The Witness: Yes, that includes the work-up, the ma- 
chine work and the floor work and the proof. 

Q. (By Mr. Sachs) Did you figure that out at my request 
in connection with this proceeding? <A. Yes, sir. 

Q. You said, Mr. Schrimsher, ‘‘the past six months.’’ 
Didn’t you mean the six months prior to March? A. Yes, 
sir. I was speaking of the six months prior to February 28, 
1959. 

Q. Is this the last six months for which you have ref- 
erence? A. The last six. I have records for the whole time, 
from the time the reproducers started in the period from 
May 1, 1957 through February 27, 1959. 

Q. My question was the six months that we are talking 
about as to which you gave us those figures. Is that the 
last six months for which you have reference? A. Yes. 

Trial Examiner: And those figures which you gave, 831 
inches and the 66 man hours, plus, referred to the same 
thing? 

The Witness: Yes. 

Trial Examiner: Thank you. 
943 Q. (By Mr. Sachs) Mr. Schrimsher, there are, as 
Charging Parties in this proceeding, four men, 
Annis, Southward, Alben Stewart, and Robert Loveless, 
who are extras within the meaning of that term. 

Trial Examiner: Will you let me have those names again? 

Mr. Sachs: Yes, sir. Annis, Southward, Alben Stewart. 

Trial Examiner: Allen, you say? 

Mr. Sachs: No, sir, Alben Stewart. There are two Stew- 
arts. And Loveless. 

Trial Examiner: All right. 

Q. (By Mr. Sachs) Do you know those men? A. Yes. 

Q. Can you say whether or not during the month of Feb- 
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ruary 1959 they did any of this reproduction work? A. 
There was one 27-inch ad processed during the month of 
February 1959, and I can’t say whether they had a hand 
in it or who had a hand in it, but there was 27-inches done. 
I couldn’t say whether they did any of it or not. 

Q. Mr. Schrimsher, counsel for the company in some 
of their questioning have brought out that under the con- 
tract, if you are overboard on this reproduction, a man 
ean come in and ask for and get a job. Is that correct? 
A. Yes, sir, that is true. 

Q. Under the contract? A. Under the contract, 

944 if they have reproduced which is overboard, that 
means it is out of date, as much as 7 days old, then 

they are bound by the contract to hire the available extras. 

Q. Let us assume that a man does appear and gets a 
job that night pursuant to that provision of the contract, 
does it necessarily mean that he will actually work on re- 
production work? A. No, sir, it is strictly up to the dis- 
erection of the foremen. 


° ° ° ° ° se ° e e e 


Q. Do you know whether or not the composing 

room was one situation short because of the resig- 

nation of Mr. Holiday? A. I would say that it was short 

all during the month of February, by looking at the over- 

time record, that the subs and the regulars did. I would 
say that they were short situation-holders. 


Q. Right. Now, what does that mean if a particu- 
lar man comes in one night and asks for one night’s 
work as an extra? Does the foreman have to hire fifty 
men, if they come in? A. According to the terms 
949 of the contract, yes, but I discussed that situation 
with the president of our union—if you want me to 

go into that. 
Q. No, I don’t want you to go into discussing anything 
with anybody, just what the point of contract is. So the 
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answer is “Yes, the foreman would be required to hire 
fifty extra men for that night’’? A. It says 50 extra men. 

Trial Examiner: Let me get this straight. Suppose there 
is no work for them? 

The Witness: I will be glad to answer. 

Mr. Amram: I assume the question is directed to me. As 
I understand it, if bogus is overboard, there is by defini- 
tion work, even if it is only bogus work to be made up and 
thrown away. 

Trial Examiner: And if there isn’t any work—I want to 
know if this applied. 

Mr. Amram: No, as I understand, if there is no over- 
board bogus then nobody has any right to demand a job 
and the foreman can refuse to take him on. Is that correct? 

The Witness: Yes. 

Mr. Amram: If there is overboard bogus, then they have 
to take him. 


961 Q. You testified that you were captain of the 
pickets who engaged in picketing after the strike? 
A. Yes, sir. 

Q. Can you tell us whether or not the folks who were 
picketing, did that include the ones who had been laid off 
or some of them, in addition to the ones that went on strike? 
A. Yes, sir. 


* s ° es ° e s e & es 
964 Q. (By Mr. Spelman) I wanted to asked Mr. 

Schrimsher while he was an employee of the Sun 
whether an extra or substitute was ever hired when there 
wasn’t work for those men to do. A. Ever hired, no, sir. 
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969 Phillip M. Stern 


970 was recalled to the stand as a witness for the Gen- 
eral Counsel, and after being duly sworn, testified 
further as follows: ; 


Further Direct Examination 


Q. (By Mr. Sachs) There has been introduced in this 
proceeding today copies of telegrams which the company 
sent to some of the people involved in this case and copies 
of telegrams that were sent to the Sun, in reply. 

Did you have something to do with the sending of those 
telegrams? A. I had something to do with it, yes, sir. 

Mr. Amram: Which dates are you referring to? 

Mr. Sachs: I haven’t come to that yet. 

Q. (By Mr. Sachs) Let me ask you whether or not those 
telegrams were sent during the month of March 1959? A. 
Yes, I believe they were. 

Q. And I understand that these telegrams were sent in 
groups of three? Is that correct? A. I believe that is so. 

Q. And then you waited until the end of the expiration 
of the date mentioned in those telegrams before you sent 
another batch of three to three other people? A. That’s 
correct. 

Q. Was it your intention to make available three jobs 

in the course of this program? A. That is correct. 
971 Q. So that if the first three persons had reported 

for work and you hired them, you would not have 
sent any further telegrams to any of the persons involved 
in this ease? A. That is correct. 

Q. Mr. Stern, at the time when these telegrams were 
sent, the strike had commenced, had it not? A. Yes, it had. 

Q. And picketing of the premises of your plant was in 
progress, was it not? A. That is correct. 

Q. And you knew that, of course, at the time when you 
sent the telegrams? <A. Yes, sir. 

Q. And you, also, knew that the pickets consisted not 
only of the 10 people who went on strike, but, also, of the 
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other people who have been laid off? A. Yes, I believe I 
knew that. 

Q. You had the benefit of advice of counsel, did you not, 
at this time? A. At which time, sir? 

Q. At the time when these telegrams were sent? A. 
Yes, sir. 


s * e ° ° ° * « e e 


973 Mr. Amram: First, Mr. Examiner, let me make 

the basic point that this is a consolidation of 28 sep- 
arate and independent cases. This is not a union proceed- 
ing. These are individual cases. They are consolidated 
before you simply as a matter of trial convenience, but 
each one of them must be adjudicated on its own. 

Accordingly, I would move at this time for the dismissal 
of the cases of the following plaintiffs who have not ap- 
peared, who have not been examined or cross examined: 

Mr. Harry Annis, Mr. Richard Craver, Mr. Julian Dar- 
den, Mr. Preston Davis, Mr. Lawrence Douglas, Mr. Rich- 
ard Lewis, Mr. Kirby Loveless, Mr. John J. Sprinkle, Mr. 
Alben Stewart, Mr. James R. Tyler, Mr. Roger Wheeler, 
Lowell Whitaker, and Chester Zenger. 

In addition, of course, to the dismissal of these cases 
for want of prosecution, for failure of the plaintiffs to 
appear and testify, all of them will be included automatic- 
ally in the basic and general grounds under which I will 
move to dismiss as to all of the other parties who did 
appear and who did testify. 


993 Mr. Amram: To close my comment with respect to 

the economic aspects of the lay-offs—and this, curi- 
ously enough, Mr. Examiner, deals tangentially with the 
question you asked, although it was not so intended, I took 
the Government’s exhibits, GC-8-D and GC-8-0, and I did 
a little piece of arithmetic, which came up with a some- 
what astonishing result. Simply by adding the figures of 
the gross payroll of the week ending February 28, 1959, 
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as shown on GC-8-D, which are the direct labor costs of 
the 100 per cent hot metal composition, the total gross pay- 
roll direct labor figure was $5,960.02 for that week and, 
by comparison, the payroll on GC-S-0, of January 16, 1960, 
including all of the conventional hot metal employees and 
all of the T.T.S. machinists and monitors, will total 

$2,127.57. The entire T.T.S. perforator department 
994 or unit or group totalled $610.06, so that the direct 

labor cost for the entire paper for the week of Janu- 
ary 16, 1960, exclusive of photon, was $2,737.63, as opposed 
to $5,960.02. I then added in the total photon payment 
which amounted to $212.02, and we ended up with a direct 
total labor cost for the total direct labor, the entire com- 
posing operation for the week ending January 16, 1960 
of $3,549.65, which is almost, to the penny, 40 per cent less 
than the figure for the weck ending February 28th and for 
a paper which I understand is in the neighborhood of 50 
per cent larger. 

T mention that because it has an important aspect on 
the allegation or hint by the Government that the com- 
pany’s activities were dictated by anti-unionism as distin- 
guished from legitimate grounds. The company’s position, 
of course, is that the record discloses beyond possibility 
of answer that the company’s entire motivation was, as Mr. 
Stern expressed it, if I reeall his testimony accurately, an 
effort to reduce what amounted to excessive composing 
room costs for a small newspaper of this size. 

T think the results have been spectacular, Tf you can 
publish a larger paper with 40 per cent less direct labor 
cost by doing the things which this company did, this is, 
T think, good, proper. sound economic business manage- 
ment, and, in fact, the duty and function of the managers 

and operators of a business, who will find that their 
995 costs are excessive and that they must, for economic 
purposes, be reduced. This is not the end of the 
lawsuit, in itself, but it represents a fact which appears 
in the record, which cannot be overlooked when you con- 
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sider the point that you and I must meet head on, namely, 
the analysis of the company’s motivation and the reasons 
for what the company admittedly did. 


s * e ° e e s e e e 


First, we have the practical situation, T don’t think 
1015 we need to stretch our imaginations to know that if 
there is one kind of business which can’t stand a 
shutdown, it is a newspaper. If you close down a steel mill, 
the customers just wait until the mill reopens, then fill 
their orders for steel, and the company has a backlog of 
unfilled orders. But if you close down a newspaper on the 
15th of December, and you open it again on the Ist of Feb- 
ruary, these subscribers don’t come in and ask for back 
copies of the paper for the days it wasn’t published. The 
advertisers don’t come in and say, “In February will you 
now publish our Christmas sale ads or our January White 
Sale ads?” But a newspaper is closed down, for the time 
that it is closed down it is dead. 


° e . * ° * ° ° ° ° 


1028 The third is the problem of the effeet of the eco- 
1024 nomie changes in this industry, dictated by automa- 

tion, if you wish to use that word and by the intro- 
duction of labor-saving equipment to be run by less skilled 
personnel at substantially lower wage levels and the effect 
of this on the status of the highly skilled handicrafts men, 
operating displaced equipment and the corresponding rela- 
tive obligation of the employer with respect to the amalga- 
mation of the continuity of those men’s jobs with the neces- 
sitous fact of their displacement by the new equipment and 
by the radical change in the wage levels because of the 
relatively lower skills. Actually, therefore, — and this is 
the point at which I would like to close —- when you analyze 
everything in this case, and when you brush aside these 
cover points which have been stated in the complaint as 
the basis for the charges, none of which have been remotely 
proved, and you and I come to the same points on which 
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this controversy will hang, 1 think that I have discussed 
them all, and I have discussed them fully, and T think T 
have presented what I think is an unanswerable argument 
unless there are legal obligations and duties imposed upon 
an employer in this situation, the nature and effect of which 
will radically change the whole concept of the re-equipment 
of industry and the effeet of change of skills. 


1035 Clayton Fritchey 


was called as a witness on behalf of the Company, 
and having been first duly sworn, testified as follows : 
Q. (By Mr. Sundlun) What is your name? A, Clayton 
Fritchey. 
Q. What is your present position and occupation? A, 
Publisher of the Northern Virginia Sun. 


* * * * * * * * * ° 


1037 Q. You deseribe your newspaper as a small news- 


paper? A. Yes, sir. 

Q. Can you compare your newspaper and other news- 
papers that you have testified about and on which you 
have worked? A. They ran from 100,000 up te 300,000, and 
as against — if you want a comparison of the Washington 
area — the Washington Post has about 400,000 and the 
Star has about 265,000, and the News has about 190,000. 
That is our competition. 

Trial Examiner Plost: You might put in your circula- 

tion. 
1038 The Witness: Our daily circulation is about 25,000 
at the present time. 

Q. In March of 1957, when the Sun was commenced, 
do you have any knowledge as to what your circulation 
figures were at that time? A. I would say around 8,000. 

Q. So that your circulation figures have roughly. tri- 
pled during the time you have been in charge of this news- 
paper? A, Yes, sir. 
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Q. Mr. Fritchey, at the time that the Sun was com- 
menced, did it have a plant? A. It did not, no. Tt was pub- 
lished in the plant of the Alexandria Gazette, which was 
owned by the Arlington Sun. We bought the good will and 
circulation of the Arlington Sun, created a new plant and 
renamed the paper the Northern Virginia Sun. 


2 * * * * * * * * * 


1039 Q. How many employes do you have today, all 
told, in all departments A. Roughly 160; something 
like that — 165. 

Q. Mr. Fritchey — A. I will make a guess and say 
we had forty at the time we started. 

Q. Mr. Fritchey, with regard to your planning at the 

time that the Northern Virginia Sun was com- 
1040 menced, can you give us any testimony concerning 

your prospective budget, and in particular as to 
whether you planned for initial profit or initial loss? A. 
Well, like all new enterprises, we didn’t go into this with 
our eyes entirely closed. We realized that there would be 
a period of losing before our new enterprise would get into 
the black. 

Q. Did you have any approximation or plan at that 
time as to the duration of this period of loss? A. We made 
some rough calculations. 

Q. What were those rough ‘aleulations, as best you 
ean recall? A. We had hoped to he in the black by this time, 
which we are not. 

Q. By this time, meaning two and one half years? A. 
Approximately. 

Q. In short, you did not plan upon any profit for es- 
sentially the first two-year period? A, That is correct, 

Mr. Spelman: I think these are extremely leading 
questions. 

Trial Examiner Plost: It doesn’t do any harm, 

Q. (By Mr. Sundlun) Now, Mr. Fritchey, did you have 
any contractor association with the International Typo- 
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graphical Union at the time the newspaper was com- 
inenced? A. We did. 
1041 Q. Did you have a contract with the union at that 
time? A. We did. 

Q. Can you tell us anything about the circumstances 
of the signing of that original contract? A, Negotiations 
were of very short duration, as I recall, We had no time 
to lose. We had a deadline on starting the paper under the 
terms of the sale, and so we did everything pretty quickly 
at that time. 

Q. Had you personally had any prior experience with the 
International Typographical Union contract in the Wash- 
in¢ton area? A, 1 had not, no, sir. 

Q. You have already testified that you signed a contract 
with the union. My question is as to whether it was part of 
your original plan to operate your plant as a union shop 
or ax a non-union shop? A. As a union shop. 

Q. Why did you plan to operate it as a union shop? A. 
Well, there were several reasons, First of all, as you may 
have surmised, I had been a union man myself, Secondly, 
in the Washington area for practical reasons. The union 
has virtually monopoly on all the skilled labor in this field. 
It ix extremely difficult to find people to man your compos- 

ing room without having a contract with the union. 
1042 As you know, printing is the largest industry in 

the Washington area, There is a chronic shortage 
here, That is why they have a very high scale here. Men 
can find jobs very easily. It was a practical advantage to 
us, as well. 

Q. I think you said there were two reasons. A. The other 
reason, T said T was a union man myself. 

Q. Mr. Fritchey, once the Northern Virginia Sun came 
into operation, what was your initial experience with your 
composing room cost ? A. Are you referring to the first few 
months of the operation? 

Q. You can take any period you wish, ] am referring to 
the general period within the first year. A. I believe our 
first contract ran only a short time. I think it ran six 
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wanted it tied in so it would expire at the same time as 
those of the Washington papers. So I think its duration 
was September 30th of the same year, 
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Q. Can you give us any details as to what in particular 

you were finding wrong with these costs? A. They 

1043 were far exceeding our estimates, Perhaps our esti- 

mates were not as good as they might have been. 

But it is quite clear to me — it was, even then — that a 

paper of our size — IT must say, having been an editorial 

man most of my life, I was perhaps not as experienced in 
mechanical departments as I should have been. 

I was learning very rapidly that a paper of 25,000 
circulation would have the same cost as a paper that had 
400,000 circulation, that could charge more for an ad. Do 
you understand what I mean? 

Q. With regard to your page cost at that time, did you 
have any comparison hetween your page cost and those of 
other newspapers in the area? A. I did not make any exact 
comparison at that time. I knew roughly. This information 
is supplied to you in different ways. 1 knew that we had a 
uniform scale with the Washington papers. If it cost us 
X-number of dollars to produce a page, it will roughly cost 
them the same, We sell it for $200 and they sell it for $2,000. 

Q. Are the figures that you have just given — A. Once 
you have produced a page, you can run off a million copies 
as well as 10,000 copies. 

Q. Are the figures you have just given concerning the 
sale price of your page and the sale price of their page 

accurate? A. No, that was just an example. | would 
1044 say our average rate is around ten cents and their 
average around fifty cents, maybe a little more. 

Trial Examiner Plost: What do you get for a full-page 
ad? 

The Witness: It depends on what kind of contract you 
have. If you have a department store that is taking a mil- 


lion, you might give it to them for six or seven cents a line, 
but if they are buying it once, it might be twice that. 

The Post might sell an ad from $1200 to 52,000. You 
might sell an ad from $200 to $275. 

Trial Examiner Plost: Thank you very much. 
* * * * « * « , ° e 


1045 Q. (By Mr. Sundlun) Going back to your compos- 

ing room cost, during this initial period in 1957 did 
you discover any particular consistency or proportion or 
ratio between your coinposing room cost per page and the 
number of pages that you were producing? A. We always, 
as most newspapers do, keep a record of page cost. Do you 
want me to define that? 

Q. If you would, for the record. A. You take vour total 
composing room cost and you divide that into the number 
of pages that you publish, and then you arrive at an aver- 
age page cost, because no two pages cost exactly the same. 

Q. Is there any general rule or expectation with regard 

to composing room cost when the number of pages 
1046 published increases? A. It is like any other industry. 

When you have volume, the greater the volume the 
more you hope to reduce the unit cost. 

Q. With regard to that, in 1957 what was your experi- 
ence with regard to your cost per page as the number of 
pages increased? A, Unfortunately, it was just the reverse 
of our expectation. 

Q. By that you mean what? A. Page cost was going up 
rather than down. 


1047 Q. (By Mr. Sundlun) Mr. Fritchey, with regard 
to the negotiations for the 1958 contract in partic- 
ular, was there anything that you had special need for 
changing with regard to any particular provisions thereof 
that you can now recall? A, You are speaking now of ob- 
taining a new 1958 contract? 
Q. That is correct. A. One extending from the end of the 
1957 period? 
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Q. Right. A. Yes. I can’t recall that in detail, I know 
some of the things we were interested in was the feather- 
bedding, the number of rules that made it extremely dif- 
ficult for us to hire in every way or shift men around in 
every way. I had hoped that we might introduce the idea 

of having a Virginia publishers group. 
1048 I don't think it makes sense unless T explain to 

you that there is a Washington Publishers Associa- 
tion, to which the exceutives and owners of the Washing- 
ton papers belong, and they frequently negotiate jointly. 
I felt that we should not be included in these, T felt it was 
entirely improper for papers of our size to be subjected 
to the same conditions, scales, and other rules that applied 
to these giants of the industry. 

I was anxious that we should be able — I had hoped, 
frankly, that the papers like Alexandria Gazette and ours 
would be able to negotiate separately. 

Q. Aside from the problem of being subjected to the 
same union contract terms that the large Washington met- 
ropolitan dailies were subjected to, does a suburban news- 
paper like the Northern Virginia Sun have any problems 
particularly different than any other sinall newspaper of 
comparable size located some place else in the country, 
away from a metropolitan area? A, The conditions would 
be radically different. 

Q. Why and what? A. Let us take a sinall paper in 
Hagerstown or Winchester, Virginia, In ninety-nine times 
out of one hundred, there will only be one paper in a place 
of that size. They will have a monopoly situation, It has 

no competition. It can provide a paper of any stand- 
1049 ard or quality it wants, because the community has 

no choice but to take it. It can charge five or ten 
cents a copy. It can charge ten cents a line or twenty cents 
a line. 

We are in what you might call a freakish situation, In 
our situation, we are competing directly against several of 
the big papers in the United States, who own and deliver 
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their papers right in our territory just as we do. They 
have reporters in our territory, reporters in our Court 
Houses. The situation is just as different as black and 
white. 

Q. Mr. Fritchey, were you here on the day when the 
gentleman from the Louisville newspaper testified ? A. Yes, 
sir, 1 was. 

Q. Is the situation of the Northern Virginia Sun in any 
way comparable to that of the Louisville newspaper for 
which that gentleman worked? 

Mr. Sachs: I object to that. 

Trial Examiner Plost: Sustained. 

Q. (By Mr. Sundlun) Mr. Fritchey, is the Louisville 
newspaper a monopoly newspaper? A. It is. 

Mr. Sachs: Objection. 

Trial Examiner Plost: Sustained. Tt will be stricken. 

Q. (By Mr. Sundlun) Mr. Fritchey, is the circulation 

of the Louisville paper larger or smaller than that 
1050 of the Sun? A. Much larger. 
Trial Examiner Plost: How do you know? 

The Witness: We have records, of course. ABC publishes 
the record every three months. 

Trial Examiner Plost: You don’t have any information 
directly from the Louisville paper? 

The Witness: It so happens I do know about the Louis- 
ville situation because the publisher happens to be a friend 
of a friend of mine, 

Q. (By Mr. Sundlun) Ts there another morning news- 
paper beside the Louisville newspaper in the entire state 
of Kentucky? 

Trial Examiner Plost: You need not answer that ques- 
tion, either. 

Q. (By Mr. Sundlun) T think you said the cireulation of 
the Louisville newspaper was larger. Can you tell us, if 
you know, what its circulation is? A. There is a morning 
paper and an afternoon paper owned by the same man- 
agement. 
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Q. What is the circulation? A, The morning paper oper- 
ates over the whole state, and I believe its circulation is 
over 200,000. 

Trial Examiner Plost: How much over 200,000? 

The Witness: I couldn’t tell you. 

1051 Trial Examiner Plost: Did your friend, the editor 
of that paper, give you those figures that you are 
giving me now, or did you get them somewhere else? 

The Witness: I couldn’t tell you. T have been to Louis- 
ville many times, T was at one time offered an executive 
position on the paper. It is by accident that T happen to 
know something about that property. 

Q. (By Mr. Sundlun) Mr, Fritchey, with regard to the 
economic position of the Northern Virginia Sun, in the 
event that the plant should be shut down as a result of a 
strike, what would be the economie position of the Sun, 
and I am directing your attention to the period of time, 
1958-1959. A. I would say a shut-down of a newspaper is 
the worst thing that can happen to it under any conditions. 
Of course, the severity of this varies, depending upon the 
situation. Tf you have the only newspaper in town, they 
have to wait for you to come back in business and no doubt 
in time you will recover. 

Whether a paper in a highly competitive situation can 
recover at all is problematical. T might point out that in 
the case of the Philadelphia Record and in the case of the 
Brooklyn Eagle, when they were struck they never re- 
opened. 

Mr. Sachs: May that be stricken? 

Trial Examiner Plost: That portion of the witness’s 
testimony referring to the Eagle and some other paper 

which were struck and never did recover will be 
1052 stricken. 

Q. (By Mr. Sundlun) With regard to the Eagle, 
was it a monopoly newspaper or did it have competition 
still operating when it was struck? 

Trial Examiner Plost: You need not answer that ques- 
tion. 
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Mr. Sundlun: | ask that same question with regard to 
the Philadelphia paper. 

Trial Examiner Plost: You need not answer that ques- 
tion. I will ask counsel not te fill the record with frivolous 
questions that he knows the witness will not be permitted 
to answer, 


* * * * * * * * * e 


1057 Q. (By Mr. Sundlun) I inquire as to whether dur- 

ing that period of time you gave any consideration 
to the installation in the plant of the Northern Virginia 
Sun of any mechanical laborsaving machinery? A. Would 
you specify the time you are talking about? 

Q. Latter part of 1958. A. 1 thought vou were talking 
about the discussions that led up to the 1958 contract. You 
are now going after the 1958 contract? 

Q). That is correct. A. Yes. We signed a new contract, I 
believe, around the end of March, 1958, which took up 
where the previous one had left off in September, 1957, 

A good many months intervened between the time that 
contract expired and the one you are talking about was 
signed, And that contract ran from some time in March, 
1 believe, until February 28, 1959. During the course of 
1958, after this contract had been signed, it was clear to 
us as we reviewed our situation that we would have to find 
sone Ways and ineans of producing our paper in a way 
that would enable us to survive, and that led to our in- 
vestigations and explorations of other methods of printing, 
generally known in the trade as cold composition vis a vis 
hot composition, or hot metal as we referred to during the 

course of this hearing, 
1058 Q. In particular, what types of cold composition 
devices did you have in mind or give consideration 
to? A. We looked into a good many, but we came to the 
conclusion that a method known as photon would be the 
most suitable for our type of operation, what we had in 
mind. 
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Q. Did there come a time when you eventually made 2 
decision to purchase this equipment? A, We did. 

Q. When was that decision reached, as best you can 
recall? A. I think in the late summer or early fall. I think 
we began making some contracts about that time. I think 
it has been established as to the exact date when Mr. Stern 
was testifying. That is my offhand recollection. 

Q. At the time you reached this decision, did you ¢om- 
municate the fact that you had reached this decision to 
the International Typographical Union? A. Let me put it 
this way. 

Trial Examiner Plost: Just answer the question yes or 
no. 

The Witness: As to the actual purchase of the machin- 
ery, no. As to our interest in photon, yes. 


» * * * * * * 
1059 All right. 

Q. (By Mr. Sundlun) Mr. Fritchey, during the 
period of time 1958, you were the publisher of the North- 


ern Virginia Sun? A. Yes. 

Q. As such, was or was not the final responsibility on 
questions of major policy yours or someone else’s? A, They 
were mine. 

Q. Did you, in fact, make the final decisions on questions 
of major policy during this time, or were they in fact made 
by someone else? A. I did. 

Trial Examiner Plost: In answer to a question a few 
moments ago, you testified that you did not notify the union 
that you had contracted to acquire the photon or the other 
kind of machinery. 

The Witness: That is correct. 

Trial Examiner Plost: You also testified that you notified 
the union that you had interest in such machinery ? 

The Witness: Right. 

Trial Examiner Plost: When did you notify the union 
that you had interest in that machinery ? 

The Witness: My first recollection of this was in the 
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summer of 1958, in a conversation which was reported to 

ine by our negotiator in a talk with the president of the 
union. 

1060 Trial Examiner Plost: You mean that your nego- 
tiator had a conversation with the president of the 

union, in which he mentioned that you had interest in this 

machinery ? 

The Witness: Correct. 

Trial Examiner Plost: Do you know when that was? 

The Witness: I would say around June, maybe July, 
somewhere between May and July. 

Mr. Sachs: IT am going to object to your question, 

Trial Examiner Plost: I think you are right, and T will 
withdraw the question, It may be stricken. 

Did you personally notify the union or any of the officials 
or any of the members of the Northern Virginia Sun in 
acquiring photon machinery or other labor-saving machin- 
ery? 

The Witness: All my communications were with the 
union through our negotiator. 

Q. (By Mr. Sundlun) Mr. Fritchey, there came a time, 
did there not, when you eventually, when the Northern Vir- 
ginia Sun eventually took steps to secure personnel to 
train or operate the photon machine, is that correct? A. 
That is correct. 

Q. When was this, if you know? A. That is already in 
the record, but [ will be glad to recapitulate for you. 1 
think we first dealt with a supervisor of photon. That began 

some months prior to the expiration of the contract 
1061 and several others were recruited as we neared the 

expiration of the contract. T cant remember the 
exact dates. They are already in the record. They were 
put in their at the time Mr. Stern was testifying. 


* * ° * * ° ° * ° ° 


Trial Examiner Plost: We will leave it in the record. 
There is testimony in this record that from the man 
who had charge of the recruiting that the union was not 
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notified by the Northern Virginia Sun that such personnel 
was being sought. Is that correct? 

The Witness: Yes, sir. 

Q. (By Mr. Sundlun) You were aware of the fact that 
the union was not so informed at the tite, were you not? 
A. Certainly. 

Q. Why did you not inform the union? A, T, as publisher, 
was extremely sensitive to a hazard of a shut-down. 

Q. And why is the hazard of a shut-down in any way 

an answer to the question as to why you did not 
1062 inform the union? A. If there had been entire dis- 

closure — as I say, there had been disclosures of a 
kind — if I am permitted to, [ will describe how on several 
oceasions indicating to the union our interest in new 
methods, — when you ask me about the other matters of 
giving the union exact information on the day we bought 
such and such machinery or we recruited machinery for 
photon, we did not disclose these plans in detail for the 
following reason. 

Trial Examiner Plost: You didn’t describe them at all, 
did you? Nobody connected with the company did, with 
your knowledge? 

The Witness: Only as T say, in these other conversations 
T referred to in which we informed the union of our inter- 
est in this method, of our desire to find new means of pro- 
ducing our paper. 

Trial Examiner Plost: That is not the question. 

The Witness: As to any information about buying ma- 
chinery or hiring the people, we did not. The reason we did 
not was that had this become known to the union some 
months prior to or any time prior to the expiration of the 
contract, we might have had a strike, a wild-cat strike, a 
walk-out, a fade-out. 

In any case, as publisher T had an obligation to my 

partners, to the people in the community, to keep 
1963 this paper going. It seemed to me in this market 
here, where any man can get a job in the printing 
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trade, that once it became known that we were going to 
have a reduction in force, a reclassification of jobs, that 
some jobs were going to pay Jess than these men were 
used to making — I was extremely aware of that fact that 
men used to making $150 a week were not going to stay 
in a plant where many of the jobs were going to be $65 or 
$70 a week, and as soon as this information came to them, 
they could go out and get another job. It seemed to me 
there would be a rapid fade-out. 

Trial Examiner Plost: In other words, what vou are say- 
ing is that your feeling, and that is the feeling of the 
respondent, was that if you told the union that you had 
bought new machinery, labor-saving machinery, and that 
you had recruited or were recruiting personnel to operate 
that machinery, you were faced cither by a formal strike 
or individual walk-outs by men who were working in your 
plant. 

The Witness: Right. 

Q. (By Mr. Sundlun) Mr. Fritchey, it is already in the 


record that eventually you did have a strike, and it is also 
in the record that the newspaper is still publishing. 

T therefore ask the question in response to your answer 
as to why there was any particular risk or danger in a 
strike if one had occurred during this period in 1958, 

around the time that you decided to purchase the 
1064 new equipment? 


* ° * * * * * ° * e 


The Witness: I think IT get the drift of it. T will attempt 
the answer. 

During the time that you are speaking of, the time we 
bought the machinery, if there had been a walk-out or fade- 
out, we would have been crippled. 

At the time the strike did occur, we had a standby force 
and were able to get out some kind of paper. 

Trial Examiner Plost: As a matter of fact, you would 
be crippled at any time you had a strike, wouldn’t you? 

The Witness: Yes, sir, but in different degrees, As I 
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say, when the strike did occur, we had developed a reserve 
force or standby force, so we were able to get out a paper. 

The paper was not of the quality I would like. We ran 
into many difficulties but we maintained our franchise and 
we never lost a day of publication, That is what newspapers 
fear above all else. I doubt very seriously, had this taken 

place during the time we have just been taking about, 
1065 that we could have gotten out a paper at all. 

At that time, we could not have put in effect the 
new method of production, and without that, we could 
never have put out a paper. 

Trial Examiner Plost: Your feeling, then, is as T get 
your testimony that unless you had had this prepared re- 
serve force, if you had brought this machinery in, or if 
you had told the men operating your composing room in 
advance that this machinery was coming in, you couldn't 
have operated your paper, because they would have faded 
away? 

The Witness: Either that or a concerted walk-out. 

Q. (By Mr. Sundlun) Mr. Fritchey, directing your atten- 
tion to the period of time before February 28, 1958, do you 
know whether the Northern Virginia Sun tendered jobs 
on the new photon or TTS equipment to any of the union 
personnel then working in the plant? A. Not that I know 
of, no, sir. 

Q. Task you as to why this offer of jobs to the union men 
before February 28, 1968, was not nade? A. These men had 
been making anywhere from $120 to $150 a week. You 
cannot read men’s minds with certainty, but as a publisher 
you have to deal with probabilities. Tt seemed absurd that 
men could go elsewhere and get this kind of money would 
take jobs at $65 or $70 a week. 

At no time since we have put it in, has a single man 

asked for one of these jobs. I don’t think that 
1066 then or now they would want one of these jobs. 

Q. Mr. Fritchey: Do you know whether there came 

a time prior to March 1, 1959, when the Northern Virginia 
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Sun did inform the union of the existence of the new TTS 
and photon equipment? A. Yes, sir. 

Q. Do you know when that ime was? A. T would place 
it about February 21st or 22d, somewhere around there; 
anyway, a week before the expiration of the contract. 


* * * * * * * * * * 


Q. (By Mr. Sundlun) Do you know in particular the 
name of the individual who was informed? A, The member 
of the Seale Committee asked one of our negotiators wheth- 
er it was a fact we had this equipment stored in town and 
the answer was yes. 

Q. What was the name of that Scale Committee mem- 
ber? A, Manbeck, I believe, but Tam not positive. 

Trial Examiner Plost: And you place that at February 
21st or 22d? 

The Witness: Somewhere around there. 


* * * ° * ° * * * CT 


1069 Q. (By Mr. Sundlun) Mr. Fritchey, directing your 

attention to the date of March 1, 1959, do you know 
whether on that date any of the TTS or photon equipment 
had been installed in the plant of the Northern Virginia 
Sun? A. [It had, 

Q. And with reference to that particular date, was there 
any particular significance in the installing of the machin- 
ery in the plant on that particular date? A, The contract 
had terminated on February 28th. 

Q. Now, with regard to that day also, were the so-called 
reserve foree personnel that had been reeruited on that 
day also there? A. Yes, I believe they came in the late after- 
noon on Sunday, as I recall it. 

Trial Examiner Plost: What date was that? 

The Witness: March Ist. 

Q. (By Mr. Sundlun) Now, with regard to bringing in 
this reserve foree personnel on March Ist, was there any 
particular significance in bringing in those particular peo- 
ple on that particular day? A. We had to consider the pos- 
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sibility that there might be a strike at once or walk-out, 

and that the regular force would not show up for work on 
Sunday night. 

1070 Q. What were the grounds for your so considering 
that possibility? A. Well, we had considered all dur- 

ing negotiations this possibility because we had counter 

proposals which were under discussion and which were 

wholly unacceptable to the union on any part whatsoever. 

So it seemed most unlikely or very probable that they 
would refuse to come to work under the new conditions. 

Q. The fact indicates that the union people did come to 
work that night? A. That is correct. 

Q. When the people did come to work that night, did 
you or did you not have any part in the decision of the 
company with regard to whether or not those men should 
go to work? A. I did. 

Q. What part, if any, did you have to play? A, As pub- 
lisher, I made the decision that they should go to work. 


° * * * * * * * ° se 


1071 Q. When it appeared that the union men had ar- 
rived together to work and were willing to go to 
work, did you take any part in the decision as to what was 
or was not to be done with regard to the reserve force that 
was present in the plant that night? A. Well, naturally 1 
was relieved. We dismissed the reserve force. 
1072 Q. You were relieved, what do you mean by that? 
A, As any publisher would be. You don’t contemplate 
the possibility of a strike without the greatest concern, It 
is about the worst thing that can happen to a newspaper. 
Trial Examiner Plost: What do you mean, you dismissed 
the reserve force? 
The Witness: We let them go. 
Trial Examiner Plost: Permanently? 
The Witness: We retired them. At that moment, none of 
us knew exactly what was going to develop. The regular 
force was prepared to go to work and we were prepared 
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to put them to work. We asked the reserve force to stand 
by, and most of them were staying at a motel. ; 

Trial Examiner Plost: In other words, you told them 
they could go back to the motel or they could wait until 
further developments? 

The Witness: Precisely. 

Trial Examiner Plost: You don’t mean you discharged 
them? 

The Witness: No, sir. They remained on the pay-roll. 

Q. (By Mr. Sundlun) Up until the period — A, You 
asked me what I meant by relieved. You are not a news- 
paper man and therefore you cannot understand the con- 
cern we have of instantly going into a revolutionary meth- 

od of production, which we had no experience with. 
1073 Hardly any other papers T know of had done it on 

this basis. Everything was based on theory. It might 
or it might not work. We didn’t know whether we would 
get the production we expected. We had green people. Any 
prudent publisher, if he humanly could, would want a 
period of time for transition. When the men stayed on the 
job, this relieved me. 

Q. (By Mr. Sundlun) You are referring to the hot metal 
men? A. That is correct. 

Q. Up until March 1, 1958, and particularly during the 
latter part of February, 1958, there had been negotiations 
between the union and a representative of the Northern 
Virginia Sun concerning the possibility of a new contract, 
is that correct? A. I didnt get the first part of the question. 

Q. During the period, late February of 1958, is it not a 
fact that there were negotiations between the union and rep- 
resentatives of the Northern Virginia Sun? A. Correct. 

Mr. Spelman: Don't you have the wrong year? 

Mr. Sundlun: I meant 1959, 

The Witness: The answer is yes. 

Q. (By Mr. Sundlun) With regard to the period after 
March 1, 1959, do you know or have any knowledge as to 
whether there were any further negotiations between the 
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union and the company with regard to a contract? 
1074 Mr. Sachs: Objection. 
Trial Examiner Plost: Tell me the grounds. 

Mr. Sachs: On the basis this goes in the whole area of 
collective bargaining negotiations, which I do not believe 
germane to this proceeding. 

Trial Examiner Plost: Sustained. 

Mr. Sundlun: Mr. Examiner, may | be heard on your 
ruling? 

Trial Examiner Plost: If you want to put it on the record, 
go ahead. 

Mr. Sundlun: I would like to make two points with re- 
gard to your ruling. Number one, the complaining parties 
here were allowed to put in testimony through the Witness 
Taub concerning the fact that there were no negotiations 
after March 1, 1959. On the basis of that record, I submit 
we are entitled to reply. 

Number two, I would respectfully submit that unless the 
respondent is permitted to divulge all of the facts con- 
cerning the immediate contract period here in issue, that 
it is impossible to lay any foundation in fact for the draw- 
ing of any inference concerning any motivation or intention 
as to whether or not the actions taken by the respondent 
were or were not discriminatory, were or were not designed 

to be deliberately anti-union. 
1075 Trial Examiner Plost: [ don’t specifically recall 
the testimony you attribute to Mr. Taub, but I pre- 
sume it must be in the record or you wouldn’t say it was 
there. 

Mr. Sundlun: It is there. Tt might help to refresh your 
recollection to recall the questioning which T made of Mr. 
Taub on cross-examination, concerning the Federal Media- 
tion Board, individuals concerning MeCutcheon. 

Trial Examiner Plost: We didn’t let that in the record. 

Mr. Sundlun: Oh, ves, sir. 

Mr. Sachs: This was testimony that counsel elicited. The 
company representatives did not appear at the meeting 
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that the union proposed for Monday, March 24, as set forth 
in the telegram. 

Trial Examiner Plost: That is right. You asked those 
questions on cross-examination and | don’t think they were 
permitted to be answered. Do you have the testimony 
there? 

Mr. Sundlun: I have a section — an excerpt of the testi- 
mony, which I will tender to you to refresh your recollec- 
tion. 

Trial Examiner Plost; You were asking the questions of 
Taub, were you not? This doesn't show it. 

Mr. Sundlun: That is correct, Mr. examiner. 

Trial Examiner Plost: | will not take the testimony or 
change the ruling. 


* * . * * * * * * . 


1076 Q. (By Mr. Sundlun) Mr. Fritchey, in the com- 

plaints herein filed, it is generally and in particular 
alleged that the Northern Virginia Sun took certain action 
as an organization for the purpose of forcing union em- 
ployes out of its plant after March 1, 1959. 

With regard to that subject, I inquire of you as to 

whether during that period of time, and [refer to the 
period March 1 to March 11, 1959, the Northern Vir- 
1077 ginia Sun took any action with regard to urging the 
union employes to remain on in the plant. A. The 
answer to your first statement of the question — we did 
not take any action to provoke such an end, As a matter 
of fact, we took a series of steps to do just the opposite. 

Q. What do you refer to? A. T refer to several. One of 
them in particular, and that was reference to our day fore- 
man or assistant foreman, Mr. Cerr. 

Q. What did you do with regard to Mr. Cerr? (sic) 
[Cyr]. A. We did everything we could. I talked with him. 
My partners talked with him, We went into it at the great- 
est length, We offered him permanent employment without 
regard to circumstances, without regard to whether a strike 
developed later. He felt he could not do it. 
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Trial Examiner Plost: Mr. Cerr (sic.) [Cyr] was at the 
time day foreman? 

The Witness: He was Assistant Foreman, yes, sir. We 
thought well of him, He had always worked with us con- 
tentedly, and we wanted him to continue. He felt for union 
reasons and others which he enumerated that he could not 
do this — they were particularly union reasons. We dis- 
cussed this over a period of two or three days, and at 

the conclusion of this when he felt he simply could 
1078 not, I believe I asked him for recommendations — 
whether he knew anyone else. 

His statement was he felt sure all the other men would 
feel the same way. At that point, we had to make other 
arrangements. 

Trial Examiner Plost: Instead of this general statement, 
tell me just exactly what you offered Mr. Cyr, if he re- 
mained. 

The Witness: He was already making over the scale as 
a foreman. We offered him — I can’t remember whether 
we offered him additional financial inducement or not. He 
was already getting a financial inducement above the scale 
then. 

Trial Examiner Plost: As I understand it, the union con- 
tract and the union practice for foremen and assistant 
foremen in a printing plant have certain obligations and 
duties in connection with their union membership that they 
perforin. Isn’t that true? 

The Witness: Under the contract that had existed before 
March 1, the foreman had to be a member of the union 
and he was subject to all kinds of rules and regulations. 

Trial Examiner Plost: Did you offer him that he could 
continue under the old rules and regulations, or did you 
indicate that he could not continue? 

The Witness: I am sorry, sir, — 

Trial Examiner Plost: Read the question to the witness. 


(Question read.) 
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1079 The Witness: He would be operating under the 
rules then prevailing in the place. 

Trial Mxaminer Plost: When? 

The Witness: After March Ist. 

Trial Examiner Plost: In other words, you offered him 
re-employment? 

The Witness: Continued employment. 

Trial Examiner Plost: Continued employment — 

The Witness: Under the conditions then existing in the 
plant. 

Trial Examiner Plost: After March Ist? 

The Witness: Yes, 

Trial Examiner Plost: As I understand it, the union men 
walked out. 

The Witness: This offer to Mr. Cyr was made a few 
days after March Ist, but before the strike. 

Trial Examiner Plost: Was it made before — 

The Witness: Mr. Kaine had already made it clear what 
the new conditions in the plant were, and Mr. Cyr con- 
tinued for some days as the assistant foreman under the 
conditions already enumerated by our foreman, Mr. Kaine. 

So when we offered permanent employment to Mr. Cyr, 
it was on that basis. 

Trial Examiner Plost: On the basis of what Mr. Kaine 

had told him after March Ist? 

1080 The Witness: Yes, sir. 

You asked me about the other reasons. T recall 
Mr. Figgins, a union man, who left a few days after March 
1st. There had been differences between Mr. Figgins and 
the foreman. We did not replace Mr. Figgins with a non- 
union man. We replaced Mr. Figgins with a man named 
Stewart, as I recall, a union man. 

Thirdly, we did not change either the wages or the work- 
ing conditions of the people in the hot metal department 
after March Ist. 

Also, after several days of experience, we naturally — 
there was bound to be some uncertainty in the plant — 
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there had been some reductions in force and there might 
very well be concern that everyone was going to be laid off. 

W posted a notice on the Board, saying that we had 
temporarily stabilized the force, because during that time 
we were trying to find out by trial and error the extent of 
the manpower we would need under the new system. 

We did this as a reassurance and with the hope there 
would not be further walk-outs. It is true the following 
week that we did have further lay-offs, but by that time 
we had a great deal more experience with our advertising 
and were able to tailor our foree farther along. 

Q. (By Mr. Sundlun) How long generally can you say 
after March 1, 1959, did it take for this new operation, 

involving this new equipment to more or less level 
1081 off, so that you would know what it could do and 
what it couldn’t do? A. Roughly, ten days, T guess. 

Q. During this period of time, March Ist to March 10th 
or llth, did any of the union men, including any of the 
lay-off men, ask you for any of the TTS or photon jobs? 
A. No, sir. 

Q. During this period of time, did Mr. Taub or any rep- 
resentative of the union ask you for any of these TTS or 
photon jobs for the union men? A. No, sir. 

Q. Were there any of those jobs then open? A. Yes, 
there were. 

Q. During that time, would you have taken any of these 
union men for those jobs? A. If they had been qualified 
and if they had been willing to stay with us under the con- 
ditions then existing in the plant, the answer is yes. 

Q. How about today? A. The same goes for today. 

Q. Now, with regard to this shake-down period that you 
described generally as a ten-day period, do you know what 
work force was eventually arrived at after the completion 
of the so-called levelling-off period in the hot metal depart- 

ment? A. L believe that the foree we posted on March 
1082 9th — I believe that was the date — called for a 

complement of ten journeymen and one apprentice, 
or about eleven men in the hot metal department. 
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Q. That is on the so-called March 9th notice? A. I think 
so, Yes. 

Q. My question was, whe1 the shake-down period was 
over and when you eventually, by trial and error, found 
the force that seemed to work, do you know what the com- 
plement was at that time? A. I think, eleven. 

Q. How many men did you have before that in hot metal? 
A. Up in the high twenties, and into the thirties. I would 
say a minimum of 26 or 28 — or up in the thirties. 

Q. (By Mr. Sundlun) Mr. Fritchey, are you familiar 
with the so-called call back of March 11th and March 12th 
of 1959? 

Mr. Sachs: What do you mean by that? 

Trial Examiner Plost: I didn’t get the word, 

Mr. Sundlun: Call-backs, sending telegrams to some of 
the union men asking them to come back. 

The Witness: Yes, sir. 

Q. (By Mr. Sundlun) At the time that these eall-hack 
telegrams were sent, do you recall how many people were 
invited to come back? Iam referring to the first time. A. 

I believe the first batch we sent out was three. 
1083 Q. At the time that those telegrams were sent, 

do you know what the composition of the hot metal 
work force was? A. T cannot remember exactly. 1 just know 
that we needed men, I think it was around — it was below 
what we had planned on the schedule set up on the ninth, 

Q. You testified just a minute ago that was ten journey- 
men and one apprentice. | inquire of you if you know what 
the situation was at the time you sent those three call- 
backs? A. After the walkout, we were below that. Our re- 
serve force was a skeleton force. 

Q. Were you getting out a daily newspaper during this 
period, March Ist to March 11th? A. Yes, sir. 

Q. Was it getting out on time? A. No, it was not. Worse 
than that, it was way below our usual editorial standard. 
It was a great strain. 

Q. Neither the Examiner nor the Reviewer of this record 


374 


will be experienced in editors or publishers. So therefore 
can you detail in particular for the record as to what you 
mean by below your editorial standard? A. It constitutes 
the nunber of stories. It constitutes the lightness of the 
news in the paper, the appearance of the paper. When you 
have a terrific rush, when you have green people in 
your plant, pictures get upside down, stories get 
uncorrected. 
1084 You get out a paper, but you get a lot of com- 
plaints, not only from readers but from advertisers. 

Trial Examiner Plost: You deseribed your paper as it 
was after you laid off these men, and you are still operat- 
ing with some of the old men and some new men? 

The Witness: Is the Examiner asking me after March 
11th? 

Mr. Sundlun: After the strike. 

Trial Examiner Plost: There were none of your old em- 
ployes in the plant? 

The Witness: All green people. 

Trial Examiner Plost: Did you experience any diffi- 
culty between March Ist and March 11th in getting out 
your paper? 

The Witness: Not a great deal, because we had our old 
crew and we had a cushion of people if we needed them. 

Q. (By Mr. Sundlun) Do you recall after March 11, 1959, 
as to whether you had in your hot metal department, — for 
instance, you have testified ten journeymen and one ap- 
prentice? A. After, immediately after the walkout? 

Q. Yes. A. We did not. 

Q. Do you recall what you did have? A. T don’t reeall 
the exact number, but it was less than that. But above all, 
they were inexperienced. My rough recollection is we had 

seven journeymen and four apprentices. We were 
1085 missing, I know, at least three experienced journey- 
men. 

Mr. Spelman: May I ask Mr. Sundlun what he means 
by hot metal department? Who is included in that? 
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Mr. Sundlun: Linotype operators and floor men. 
Mr. Spelman: Are you including people who monitor 
‘these TTS machines? 

Mr. Sundlun: No. 

Could you read the witness’s last answer before Mr. 
Spelman’s question? 

Mr. Sachs: Are you still talking about the week immedi- 
ately after March 11th at this time? 

Mr. Sundlun: Yes. 

Q. (By Mr. Sundlun) Now, Mr. Fritchey, based on your 
last answer, which the reporter has just read, you appar- 
ently had eleven men, which is the same number was posted 
for the hot metal section on the notice of March 9th. In 
short, vou had planned on having eleven, and at the time 
you have testified about, you had eleven. A. But T have 
also tried to explain there was a great deal of difficulty in 
the operation — there was a difference in the ability and 
experience and the output. An apprentice cannot do what 
a journeyman could do in hot metal, That is why it takes 
six vears of training. 

Q. So that you, in addition to the eleven men you 

needed, also needed additional journeymen, is that 
1086 what you are testifying? A. Yes. 

Trial Examiner Plost: It was because of this con- 
dition that you sent telegrams to three men to come back 
to work? 

The Witness: That is correct. 

Trial Mxaminer Plost: And those three men, as I under- 
stand the former testimony, did not come back to work? 

The Witness: That is correct. 

Trial Examiner Plost: And after you learned that these 
three original recipients of your telegrams weren't coming 
back, you sent out three more? 

The Witness: That is right. We continued to make efforts 
for several more days. 

Trial Examiner Plost: Those three men didn’t come back 
to work? 

The Witness: That is right. 
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Trial Examiner Plost: Then you sent out three more? 

The Witness: I think we sent them out in the next few 
days to all that had been laid off. 

Trial Examiner Plost: You sent them out three at a 
time? 

The Witness: Yes. 

Trial Examiner Plost: You offered every man that had 
been laid off one of these three jobs which was 

available? 
1087 The Witness: That is right. 
Q. (By Mr. Sundlun) In response to the Trial 
Examiner’s question, you have just given answers concern- 
ing the laid-off men. 

My next question is as to whether or not any offer of 
re-employment was tendered to the strikers? A. Yes, sir. 

Trial Examiner Plost: Just to point up the record, as 
I reeall the testimony, all of the men that you sent tele- 
grams to answered by telegram, didn’t they, or most of 
them did? 

The Witness: My recollection fails me on that. T believe 
they did. 

Trial Examiner Plost: All of the telegrams that you re- 
ceived in reply to your telegrams were more or less alike, 
or were they exactly alike? 

The Witness: I think many of them were identical. 

Trial Examiner Plost: They all gave the same reason 
for not wanting to come hack? 

The Witness: That is my recollection. 

Q. (By Mr. Sundlun) Mr. Fritchey, with regard to the 
probability or possibility of a strike that you have testified 
about, what, if anything, did that probability have as an 
effect on the remainder of your employes? A. We, of 
course — 

Mr. Sachs: Just a minute. 
1088 Trial Examiner Plost: You mean the employes 
in the mechanical department? 

Mr. Sundlun: I am talking about all the employes. 
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Trial Examiner Plost: You mean the reporters and edi- 
torial writers, truck drivers, and what have you? 

Mr. Sundlun: Correct. 

Mr. Sachs: J am objecting to the testimony of this witness 
as to the effect on other people. 

Trial Examiner Plost: I don’t see how he would know. 

Mr. Sundlun: Perhaps T can rephrase it. 

Q. (By Mr. Sundlun) Mr. Fritchey, in considering the 
probability or possibility of a strike, as you have already 
testified, what effect or consideration in your thinking and 
in the actions which you did or did not take was given to 
the other employes of the Northern Virginia Sun? A. Well, 
it was obvious that as we put in the new method of pro- 
duction, either with or without the union agreement or 
consent, that this would ultimately mean a reduction in 
force, 

Whether it was a dozen, thirteen or ten, T couldn't say. 
You can say, did we give this consideration? Of course we 
gave it consideration. However, if we had not taken meas- 
ures to solve our economic problem and had had to close 
our paper down, we would have had to close down 
165 jobs. The twelve in the hot metal department 

could get a job anywhere. We did keep that in 
1089 mind — very much so, 
Q. Directing your attention to the year 1958, did 
the Sun make or lose money in ‘58? A. Tt lost money. 

Q. Directing your attention to the months of January 
and February, 1959, did the Sun make money? A. 1959? 

Q. Yes, A. It lost money. 

Q. Did the reorganization of the composing room depart- 
ment in March of 1959 have any effect upon the composing 
department expense? A. It certainly did. 

Q. What effect? A. Very substantial reduction. 

Q. How much? A. I believe the page cost must have gone 
down as much as 40 percent. 

Q. Give me dollars, if you can. A. T should be able to 
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tell you exactly, but somewhere between $50- and $100,000 
annually. 
Q. Mr. Fritchey, is the Sun in the black yet? A. It is not. 


° . * * ° * * * ° ° 
1090 Cross Examination 
* ° * * * ° * * ° o 


1095 Q. (By Mr. Sachs) Some time after the strike, 

you did reach a point when your complement of peo- 
ple in the composing room was stabilized, did you not? A. 
Stabilized as to number. 

Q. That is what I mean. A. Yes. 

Q. Was that some time in March? A. I think around the 
end of March. I might add, however, there continued to he 
a turnover; people would be leaving and I would bring in 
new people. While the number seemed to he stable, there 
was a difference in personnel. I think the record will show 
that we continued to hire a number of people after that 

date, replacing people who left. 
1096 Q. That is not unknown in the operation of any 
business. A. No. 

Q. You made some reference to a reduction in force, You 
didn’t mean to imply, did you, that there was a total of 
fewer people for the Sun in its composing department or 
in those departments that replaced work previously done 
in the composing department after you installed new equip- 
ment? A. There was substantial reduction in our compos- 
ing room. 

Q. What do you call your composing room? A. Men who 
used to make the ads, who used to set all the straight mat- 
ter, operators and floormen. 

Q. Mr. Fritchey, let me put it to you this way. If you 
add the people who are working in on the photon and you 
add the people who are working on the teletype setters and 
you add the people as to which there is no question they 
are in the composing room, including monitors, operators, 
machinists, you are not suggesting you have fewer people 
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than you had before in your composing room? A. T would 
have to testify we would have to get the records out to see 
what the total is. 

Q. If you don’t know, it is perfectly all right for you to 
say so. A, Saving came to us through more efficient opera- 
tion. 

Q. You mean the savings came primarily because you 

had people working at lower rates of pay than the 
1097 scale provided under the union contract? A. People 

in the hot metal department continued to make the 
same as they had before. People in other divisions, such as 
perforation, photon and so on, most of them at a much 
lower scale. 

Q. This was the principal factor in effecting those sav- 
ings? A. It was a very important one. 

Q. This is what you had in mind, is it not, when you 
decided to hire people from the outside who were not mem- 
bers of the ILT.U. to do the work in connection with the 
new equipment that was brought in? A. The whole matter, 
as you have seen, was an economic one. It depended on two 
things, faster methods and depended on far less skill, and 
therefore it would be at a different pay scale—not all of 
them, but many of them. 

As T have said before, it seemed most unlikely to us in 
trying to anticipate the future that the men who in our 
place were making $140 and $150 a week would want jobs 
paying $65 and $80 a week. 

Q. Mr. Fritchey, you recall a Mr. Paul Windt, who went 
to work on March Ist and who monitored the teletype set- 
ter machine on the day shift from then on? A, Ile was the 
machinist. He was capable of monitoring it. He was pri- 

marily a machinist. He had what very few people 
1098 have, and that is training maintenance and rehabili- 
tation and repair of the TTS machine. 

Q. Mr. Fritchey, during the period beginning March 1, 
1959, and the strike on March 11th, he was the only man 
operating the TTS in the composing room, was he not? 
A. No, I think we had a man named Schimmel. 
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Q. Ie was on the night shift, was he not? A. You have 
got me. I think so. 

Q. This is what the evidence indicates. A. You asked me 
about the day shift? 

Q. Yes. A. [am sorry. 

Q. Mr. Windt was hired at £140 a week? A. That is right. 
We always paid a premium to the machinist both hefore 
the strike and after. 

Q. Did it occur to you as absurd to offer that job at $140 
a week to one of your employes who might have otherwise 
been laid off by virtue of the use of that machine by hiring 
somebody outside? A. Well, first of all, we knew of no 
such person. Secondly, one applied. Thirdly, we had to 
plan to have someone in advance of this date for reasons 
which I have already given. 

Q. This was the important thing? A. Yes. 
1099 Q. You wanted somebody already in advance? 
A. Yes. We had to consider the possibility we would 
have a strike on our hands. If we did, we had to have a 
man to handle this machine. 

Q. You had to have a non-union man? A. Tt would cer- 
tainly be a much better protection to us, 

Q. Mr. Windt was a non-union man? A. T don’t know. 

Q. But he started to work on March Ist, long before the 
strike, did he not? A. That is correct. 

Q. This Mr. Schimmel of whom you speak, he worked on 
the night shift, operating the teletype setters, did he not? 
A. That is impression. 

Q. He was paid $125 a week, was he not? A. T just don’t 
know. The records would show that. There are some de- 
tails I can’t remember. 

Q. If there is anything you don’t know, don’t hesitate to 
say so? A. That sounds like the proper figure. 

Q. You are not saying it would have been absurd to offer 
a $125 job to someone otherwise unemployed because of the 
introduction of new equipment, one of your employees? 
A. This is the same sort of question you were asking 
about Windt. 
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1100, Q. Exactly. A. T think the answer would he the 
same. 

Q. The evidence has established in this proceeding that 
Mr. Eldridge was hired way back last June or July of 1958 
at $150 a week. You didn’t feel it would be absurd to offer 
a job at that rate of pay to one of your employes who might 
have been laid off? A. We hired Mr. Eldridge as an execu- 
tive, and he has always operated as such, 

Mr. Sachs: May that be stricken, Mr. Examiner? 

Trial Examiner Plost: If he was hired for something 
else, put it in the record. 

The Witness: He is head of the Photo Department. 

Trial Examiner Plost: Does he operate this photon ma- 
chine? 

The Witness: He can do everything. 

Trial Examiner Plost: And he does everything? 

The Witness: Yes. 


1102 Q. (By Mr. Sachs) In connection with the people 


that you hired for this new equipment, well in ad- 
vance of March 1, 1959, they were not hired on a reserve 
basis, were they, Mr. Fritchey? A. People in photon were 
not. 


1106 Q. You don’t recall? A. T don’t know. 
Q. Did you inquire whether or not you had enough 
fonts of matrices? 


* * ° * * * ° * e 


* 
Q. (By Mr. Spelman) You testified that as a result of 
putting into operation this cold metal process, and in- 
stalling teletype setter operating units and perforators, 
you were able to effect a certain percentage of saving and 
labor cost. I think vou used the figure, 40 percent. A. Yes, 
sir. I think it went down to as much as 40 percent. 


° * * * * * * * 
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1108 Phillip Stern 


was ealled as a witness on behalf of the respondent, and 
having been previously duly sworn, was examined and 
testified as follows: 


Direct Examination 


Q. (By Mr. Sundlun) You are the same Phillip Stern 
who testified here on several occasions during this pro- 
ceeding? A. I am. 

Q. Mr. Stern, in the course of the preparation for 

1109 this trial, have you prepared a schedule showing the 
page cost of Northern Virginia Sun from the period 
December 28, 1957, through December 96, 1959? A. T have. 

Mr. Sundlun: Would you mark that as respondent’s Ex- 
hibit No. 28? 

(The documents above-referred to marked Respondent’s 
Exhibit No. 28 for identification.) 

Q. (By Mr. Sundlun) T show you what has been marked 
as Respondent Exhibit No. 28, and ask you if that is the 
schedule about which you have just testified? A. It is 

Q. Was that prepared by you or under your supervision? 
A. Yes, sir. 

Q. And the data that is reflected upon this schedule, 
where did it come from? A. It was taken from the com- 
pany’s books. 

Q. And can each of the figures on this schedule be found 
in the original books and records of the company? A. 
Would you read that back? 

(Question read.) A. The basis for these figures, yes, sir. 

Mr. Sundlun: Let the record show that copies of this 
schedule have been distributed by counsel for respondent 

to Messrs, Sachs and Spelman, as well as to the Trial 
1110 Examiner, and that they have them in front of them 
now. 

Q. (By Mr. Sundlun) Would you in general, Mr. Stern, 
explain for the record as to what this schedule shows, de- 
seribing each of the columns that are marked thereon? 
A. The left-hand colunm shows the dates covered by each 
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of the periods for which the figures pertain. The next 
column—- 

Trial Examiner Plost: What do you mean, the left- 
hand column, clear to the left of all the writing? 

The Witness: Yes, sir. The next column, headed “Situa- 
tions Straight,” shows the dollar amount paid to what was 
called under the period of the union contract the situation 
holders for their straight time, excluding their overtime 
or double time. 

The next column, headed, “Situation OT,” designates 
the dollar amounts paid during those respective periods to 
the situation holders for their overtime. 

The next column, entitled, “Situations DT,” refers to the 
dollar amounts paid in those respective periods to the reg- 
ular job holders for any double time pay for holidays. 

The next colunm, entitled “Extras Straight,” signifies 
the dollar amounts paid to the extras hired pursuant to the 
reproduction of bogus clause of the contract, when it was 
in effect for the straight time for which they were paid. 

The next column, “Jixtras on the Overtime,” re- 
1111 fers to the extras for their overtime work. 

The next column, “Ixtra DT,” refers to their 
double time work for holidays. 

The next column designates total composing room pay- 
roll. Prior to the expiration of the contract, that refers to 
the total pay-roll in the composing room. After the expira- 
tion of the contract, it refers to the dollar amounts paid 
to the employes in what may now be called the composing 
department, consisting of hot metal, teletype setter and 
photon. 

The next column is total number of pages published dur- 
ing the period. 

The next column, headed “Composing Pay-Roll Cost/ 
Page,” shows the dollar cost per page of the cost of the 
composing room or composing department. 

T should point out that the top figure, for example, shows 
that the page cost in the period November 29th through 
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December 26th, 1959, is 22.04 dollars—that is, $22.10 and 
4/10ths of a cent. The decimal point comes after the two 
places. 

Mr. Spelman: Is that true all the way down? 

The Witness: Yes. For example, the bottom figure for 
the period December 29, 1957, through January 25, 1958, 
is $30 and roughly 49 cents. You will see that the page 
cost goes up from $30.49 to a high point—February 22d 
through March 21st, 1959—the high point prior to that 
point was 38.83, and then they go down to 22.10. The 
reason— 

Q. (By Mr. Sundlum) Let’s get the schedule 

1112 straight. Describe the remaining columns which ap- 

pear on the appended page. A. I should say, first, 

that the composing room pay-roll cost per page is the con- 

ventional measuring device that we have used, and IT be- 
lieve most papers use, in measuring their cost per page. 

But that there may be no question about these figures, we 
have tried to lean over backwards to include everything 
that anyone might want to consider as part of the cost per 
page, and have included some items after the installation 
of the new equipment that were not included before. Let 
me explain what these columns are. 

Q. What are those items and where are they shown? A. 
The first column on the appended sheet is entitled “Depre- 
ciation on the Equipment,” and that shows the amount we 
are carrying on our books for the depreciation of the new 
equipment that we bought in connection with the installa- 
tion of teletype setter. 

Mr. Spelman: For what period of time? 

The Witness: I beg your pardon? The appended sheet 
should be placed alongside the other exhibit, so that the 
top figure in the appended document goes along the top 
figure in the original. To make it specific, the top figure in 
the column I have just described pertains to the period 

November 29th through December 26th, 1959. 
1113 Mr. Spelman: Read off that top amount. 
The Witness: $253.88. 
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Mr. Spelman: The decimal point is after the third fig- 
ure? 

The Witness: That is right. 

Mr. Spelman: Is that depreciation for the week or for 
the month? 

The Witness: Four-week period. 

Q. (By Mr. Sundlun) Next?) A, The next column is 
designated “Photon Machine Rental.” That shows the 
amount of the Photon rental attributable to each period. 

Q. Where should the decimal point be placed? A. After 
three figures. It should read $179. and 44 cents. 

Q. Next? A. The next column is entitled “Photon Mate- 
rial Cost.” and the decimal point there should be placed 
after three figures so the top figure would read $258 and 18 


cents. 

That shows the cost of such things as photon paper, 
proofing paper, et cetera. 

The next column is entitled “Increased Engraving Cost” 
and that represents the increase during each of the periods 


covered over what the Engraving Department cost was in 
a base period—L believe it ix the last two months prior to 
the changeover in the composing room. So this would 
1114. take into aecount any increases in pay-roll that 
there may have been, plus any increases in material 
costs, et cetera, 

The next column is entitled “Total of the Preceding Four 
Columns.” That is che addition of the preceding four col- 
umns, 

Q. When you say the preceding four columns, you mean 
those columns headed, “Depreciation TTS Equipment,” 
photon machine rental, photon material cost, and inereased 
engraving cost, is that correct? A. That is correct. 

Trial Examiner Plost: When you say increased engrav- 
ing cost, does that include in its the engraving cost other 
than the increase? 

The Witness: No. This simply represents the increase in 
our Engraving Department cost which ensued following 
the change-over of our composing arrangement. 
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Trial Examiner Plost: Unless we are given the figures 
of the original engraving cost figures, we don’t know what 
the engraving cost is, do we? 

The Witness: No. That is correct. What this was trying 
to get at was what increased cost there may have been, due 
to photo composing and engraving rather than setting it 
in hot metal. We are trying to isolate the increase, 

Mr. Sachs: I wonder if the Examiner is aware of what 

Mr. Spelman tried to bring out. With the use of pho- 
1115 ton, it imposes additional work. 
Trial Examiner Plost: That is right. 

The Witness: The next column is entitled “Page Cost 
Preceding Four Columns,” and that simply represents a 
division of the number of pages to which I have previously 
referred on the other schedule into the column entitled, 
“Total Preceding Four Columns.” So you just get a page 
cost of those additional factors. 

Q. (By Mr. Sundlun) Where should the decimal point 
be? A. After the first figure. The top figure in that column 
should read $4.18. 

Q. So that if the page cost given in the column headed 
“Composing Room Pay-roll Cost per Page” is added to the 
page cost given in the column “Page Cost Preceding Four 
Columns,” vou get the total which appears in the furthest 
right-hand column heaied, “Total Composing Department 
Cost Per Page,” is that correct? A. That is correct. 

Trial Examiner Plost: Where should the decimal point 
be in that last column? 

The Witness: After two figures. 

Trial Examiner Plost: Does that mean it cost you $26 
and 28 cents a page to produce this paper? 

The Witness: It means it cost us $26.28 to compose that 

page. This refers simply to the Composing Depart- 
1116 ment. It does not refer to the editorial or advertis- 
ing, no, sir. 

Trial Examiner Plost: And the Composing Department 
includes the photon machine? 


The Witness: Yes, sir. 

Trial Examiner Plost: Yes, sir. | might point out that we 
have put in the depreciation of the TTS equipment. There 
was some depreciation before on our old line casting equip- 
ment, and that we did not include in the computation of the 
page cost prior to the change-over, so that im that respect 
it ix somewhat weighted against us. 

Q. (By Mr. Sundlun) So that if the depreciation which 
acerued to the old line casting equipment were added in the 
cost per page shown for the period prior to the date March 
1, 1959, would in fact be even higher than shown on the 
schedule, is that not correct? 

The Witness: That is correct. 

Trial Examiner Plost: Let me get this again? Using the 
first figures on the original sheet, the top figures on Sheet 
No. 2. Now, where it says, “Composing Room Total’—now 
where it says total number of pages and then the next 
column it says “Composing Room Pay-roll Cost,” does that 
mean per page? 

The Witness: Yes, sir. 

Trial Examiner Plost: That is $22] and four cents? 
1117 The Witness: No, sir, that is $22.10. 

Trial Examiner Plost: And at the present time, it 
ix $26.28? 

The Witness: No. 

Trial Examiner Plost: Tam lost again. 

Mr. Sundlun: May we go off the record? 

Trial Examiner Plost: Off the record. 


(Discussion off the record.) 


Trial Examiner Plost: On the record. 

Q. (By Mr. Sundlun) Mr. Stern, using the schedule, 
Exhibit No. 28, | would like to just cite a few examples so 
that the Examiner will be able to follow the exhibit more 
clearly. Referring to the exhibit, will you tell me what 
the composing room pay-roll cost per page was for the 
period December 29, 1957, to January 25, 1958? A. It was 
$30 and 49 cents. 
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Q. Referring to the exhibit, will you show me what the 
composing room pay-roll cost per page was for the period 
February 22d through March 21st, 1959? A. It was $44 
and six cents. 

Q. And for the period January 25th through February 
21, 1959? A. Tt was $37 and 91 cents. 

Q. And for the period December 28, 1958, through 
1118 January 24, 1959? A. It was $88 and 14 cents. 

Q. And for the immediate preceding period, No- 
vember 30, 1958, through December 27, 1958? A. It was 
$38 and S82 cents. 

Q. Now, Mr. Stern, what was the composing room pay- 
roll cost per page for the period April 19, 1959 through 
May 16, 1959? A, Tt was $29 and 35 cents. 

Q. What was the composing room pay-roll cost per page 
for the period May 17th through June 13, 1959? A. $27 
and 72 cents. 

Trial Examiner Plost: Just a minute. Where do you see 
that? 

The Witness: Right here. (Indicating) 

Trial Examiner Plost: Thank you. 

Q. (By Sundlum) June 14 through July 11, 1959? A. 
$27 and ten cents. 

Q. July 12th through August 8, 1959? A, $29 and 47 
cents. 

Q. August 9th through September 4th? A. $24.62. 

Q. September 6 through October 3, 1959? A. $22 and 
99 cents. 

Q. October 4th through October 31st, 1959? A. $24 and 

19 cents. 
1119 Q. November Ist through November 28th, 1959? 
A. $22 and 36 cents. 

Q. November 29th through December 26, 1959? A. $22 
and ten cents. 

Q. Now, Mr. Stern, referring to the column marked 
“Extras Straight,” can you tell me with what period the 
expense for straight time pay for extras ceased? A. It 
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ceases on this exhibit in the period February 22d through 
March 21st, 1959, 

Q. Has any straight time for extras been paid since 
then? A, No. sir. 

Q. Or overtime for extras? A. No, sir. 

Q. Or double time for extras? A. No, sir. 

Mr. Sachs: I don’t quite understand that line of inquiry. 
There is nobody designated as extra after the contract 
expired. The company hired ax many people as they need- 
ed, I assume. 

Trial Examiner Plost: T think it is all pretty clear in 
the record. No matter what we say, we can't change the 
record, 

Q. (By Mr. Sundlun) Now, Mr. Stern, referring to the 
column marked “Total Number of Pages,” can you tell us 
as to whether there has been an increase or decrease in the 

total number of pages published by the Northern 
1120 Virginia Sun over the period of time shown by this 

exhibit, respondent’s Exhibit No. 28? A. There has 
been an increase. 

Q. Referring to the exhibit, can you give us some general 
deseription of what the increase has been? A. Yes. The 
exhibit shows the number of pages published for four pe- 
riods has increased from 848 pages in the first) period 
shown on this exhibit, namely, from December 29, 1957, 
through January 25, 1958, to a maximum of 624 pages in 
the period September 6th through October 3, 1959, and in 
the last period on this exhibit stood at 586 pages. 

Q. Mr. Stern, directing your attention to the period of 
time January 25th through February 21, 1959, what was 
the number of pages published during that four peak pe- 
riod? A. 460. 

Q. Directing your attention to the first full four-week 
period following the commencement of the strike, on April 
19th through May 16th, what was the number of pages 
published during that period? 

Mr. Sachs: Isn’t it March 22d— 
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Mr. Sundlun: Correction. March 22d through April 18th, 
1959. 

The Witness: There were 476 pages published in that 
period. 

Q. (By Mr. Sundlun) Mr. Stern, including the indirect 

cost—strike that. 
Tet Mr. Stern, I notice that the depreciation for the 
TTS equipment remains constant during each four- 
week period. Do you know under what method of account- 
ing you are accumulating your depreciation? A. No, sir, I 
don’t. 

Q. Mr. Stern, I notice that the photon machine rental 
figure remains constant during each four-week period, and 
I inquire as to whether your rental is paid by the month 
or by the year or under some long-term lease arrangement? 
A. It is paid by the month. 

Q. With regard to the column headed “Photon Material 
Cost,” is that your actual material cost for the photon ma- 
chine during each of the four-week periods shown? A. It is. 

Q. The increased engraving cost I think you have al- 
ready testified about in response to the Examiner's ques- 
tions. But for the purposes of the record, adding in the 
cost attributable to the depreciation of the TTS, photon 
machine rental, photon material, and the increase in en- 
graving, can you tell us what the cost is for the total com- 
position department, cost per page, for the last period 
shown on this schedule, or the top line, November 29th 
through December 26th, 1959? A. It is $26 and 28 cents. 

Q. Comparing that figure to the figure for the last period 
shown on the schedule prior to the expiration of the union 
contract, can you tell me what the composition cost per 

page was for that last four-week period prior to the 
1122 expiration of the union contract, to wit, the period 

January 24th through February 21, 1959? A. It was 
$37 and 91 cents. 

Q. So that comparing just those two periods, there has 
been a decrease from $37 and 91 cents to at most $26 and 
28 cents, is that correct? A. That is correct. 
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Q. Let the record show that that subtraction amounts 
to $11 and 68 cents difference per page. I would like the 
record also to show that if vou take a comparison between 
the direct pay-roll alone, not including the additional cost 
for depreciation, rental, material and engraving, the dif- 
ference amounts to $15 and 81 cents per page. 

Mr. Sundlun: Mr. Examiner, I would move the introdue- 
tion of respondent Exhibit No. 28. 

Mr. Sachs: No objection. 

Trial Examiner Plost: There being no objection, the 
document marked Exhibit No. 28 may be admitted in evi- 
dence. 


(The document above-referred to, marked Respondent’s 
Exhibit No. 28 for identification, was received in evidence.) 


Q. (By Mr. Sundlun) Mr. Stern, are you familiar with 
the translation of these per page costs into a dollar cost 
per month or a dollar savings amount per month, and, if 

so, could you tell us what it is? A. The way to com- 
1123 pute the dollar saving per month would be to multi- 

ply the number of pages times the saving, times the 
decrease in cost per page. 

If the difference in pay-roll cost per page, pre-strike, 
compared with the last period appearing on this exhibit, if 
that difference is around $15, multipled by 586, you would 
come to between $8- and 49,000 saving for that four-week 
period, 

Mr. Sachs. Didn’t you say it was $11 and some odd cents? 

Mr. Sundlun: Yes, 

The Witness: To take the difference between the last 
pre-strike figure, namely January 25th through February 
21, 1959, and the last period on this exhibit, taking into 
account all the added factors that we have included here, 
I believe, came to some $11 plus, multipled by 586, would 
come to close to $7,000 for that period. 

Q. (By Mr. Sundlun) Do you know from your knowledge 
of the books and records of the company as to what the 
reduction in composition cost has been on a general aver- 
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age since March, 1959? A. Well, it has ranged from around 
$3,000 per period. There are thirteen periods in a year. It 
would be from $8,000 to roughly $9,000, taking the pay-roll 
costs by themselves, and IT judge from around $2,500 to 
$7,000 per four week period, if you take into acocunt all of 
these factors. 
Q. And your annual saving would then be 18 
1124 times the figure you have given, is that correct? 
A. Yes. 

Q. Mr. Stern, also do you have any knowledge as to what 
the amount of bogus or reproduction that remains to he 
done was on February 28, 1959? A. Well, as has been testi- 
fied, we did not keep those records. The chairman of the 
union chapel did. In order to get as good an estimate as I 
could of this, T asked the gentleman in our dispatch or de- 
tail department to review a previous month’s papers to see 
if he could pick out those ads that were subject to repro- 
duction or bogus, and he figured for the month of January, 
1959, a total of about 44,000 lines. 

If one takes that as an average and multiples it by 20 or 
21 months, during which we were subject to bogus or re- 
production, you come to a total of about a million lines or 
about 400 pages. T would say this is conservative, because 
this is—this was a light month. We used to have more re- 
production before we got photo-engraving. It would be at 
least 500 pages of bogus to be done at the time the con- 
tract expired. 

Q. And this would be 400 or 500 pages to be done under 
the terms of the old contract, exclusive of any bogus or 
reproduction that might have actually been done? A. That 
is correct. 

Trial Examiner Plost: Just a minute, Mr. Stern. 
1125 Were you here when Mr. Schrimser testified? 
The Witness: Yes, sir. 

Trial Examiner Plost: He was the chapel chairman, and 
in charge of this so-called bogus printing record, is that 
right? 
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The Witness: I believe that is correct. 

Trial Examiner Plost: Tf he testified that during the six 
months period immediately preceding the strike there were 
less than seven pages of material subject to the so-called 
bogus rule, was he in error? 

Mr. Sachs: That is not his testimony. The Examiner will 
recall that was the amount that was actually performed. 
There was a great deal more than was substantially, as T 
understand it, that could have heen done but in fact was 
not. 

What Mr. Stern has testified about is material that was 
subject to the clause. 

Trial Examiner Plost: Now, then, he testified that less 
than xeven pages were actually reproduced that month. 

The Witness: That is correct, 

Trial Examiner Plost: Off the record, 


(Discussion off the record.) 


Trial Examiner Plost: On the record. Now, if he testi- 
fied that in that six-month period there were 66-plus man 
hours of work that would be required to do the so-called 

bogus setting, was he wrong or was he right? 
1126 The Witness: I couldn't tell you. [ presume this is 
based on an estimate on his part. 

Trial Examiner Plost: You are testifying from what, 
books and records, or are you estimating? 

The Witness: Tam testifying on the basis of a computa- 
tion that was made, based on taking one month’s papers, 
actual newspapers, and having someone go through it and 
see which ads in January, 1959, appeared to be ads subject 
to reproduction. He can tell that from his familiarity with 
the accounts. Then we multiply that by the months we were 
under that clause. 

Trial Examiner Plost: You were under that clause from— 

The Witness: From April 1, 1957, to February 28, 1959, 
which would be 23 months. 

Trial Examiner Plost: All right, thank you. 
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Q. (By Mr. Sundin) So that regardless of how much 
bogus or reproduction may have actually been done or ac- 
complished prior to February 28, 1959, there still remained, 
according to your computation, over 400 pages to do on 
that date, is that correct? A. That is my belief. 

Q. Do you have any estimate as to the man hours re- 
quired in order to accomplish one page? A, No. My best 
cuess would be roughly ten, so that would make it about 
4,000 man hours to accomplish all of that. 

Q. Well stated another way, according to your 
1127 figures what would be the cost of these 400 pages 
of hogus to he done, if they were done? A. If one 
were to take $35 a page as an average, which I think is 
generous, because these figures—I am taking that as an 
average of the cost while the contract was still in effect. 
In my opinion, that is extremely generous. These figures 
tnke into account some pages that were entirely mat, in 
which we had no cost, either. If we take that, my ralcula- 
tion in my head would show that would be about $14,000. 
I beg your pardon, Tt is $140,000. Tt was 4,000 man-hours. 
Wait a minute, T am getting confused. 
Trial Examiner Plost: Off the record. 


(Discussion off the record.) 


Trial Examiner Plost: On the record. How much did you 
say? 

The Witness: $14,000. 

Trial Examiner Plost: Now, Mr. Stern, I am going to 
ask you one question. You testified extensively as to why 
certain individuals were laid off, why certain individuals 
were replaced, is that right? 

The Witness: When you say replaced— 

Trial Examiner Plost: Lost their jobs hecase other equip- 
ment was put in. 

The Witness: That is correct. 

Trial Examiner Plost: Did any of these individuals 
1128 lose their positions, or were any of these individuals 
refused or denied employment by the Northern Vir- 
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ginia Sun because of the amount of bogus that was set or 
anticipated had to be set during this period? 

The Witness: During which period? 

Trial Examiner Plost: From the end of the contract on. 

The Witness: I believe that the record— 

Trial Examiner Plost: Was it a question of bogus—is 
that why you re-arranged your whole plant, bought your 
machinery, got new men—was all that done because of the 
bogus that was set or that you anticipated would he set if 
you continued? 

The Witness: I believe that the record shows that there 
were four men who were denied regular employment sub- 
sequent to February 28th, because the bogus provision in 
our contract was no longer in effect. 

Trial Examiner Plost: You didn’t have any—the men 
who came in as extras and worked in setting bogus didn’t 
work because you had no bogus? 

The Witness: That is right. 

Trial Examiner Plost: What about the others? Didn’t 
you say something about 20 men or more? 

The Witness: I don’t remember. 

Mr. Sachs: There was 28 charging parties. 

Trial Examiner Plost: Let’s say you didn’t need those 

because there were no more bogus to be set. That 
1129 leaves 24 men, Were they out because of this bogus? 
The Witness: There were ten or eleven who struck. 

Trial Examiner Plost: That left how many? 

The Witness: There were two proofreaders whose jobs 
were reclassified. Then there were the remaining. Those 
remaining were reduced in force because of the introdue- 
tion of new labor-saving machines. 

Trial Examiner Plost: That T didn’t ask vou. T asked vou, 
did the question of bogus enter into these men’s employ- 
ment or non-employment. 

The Witness: No, sir, it did not. 

Trial Examiner Plost: Thank you. T am just arguing 
with you. You merely claim that only four of these men 
are affected by that bogus clause? 
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The Witness: That is correct. 

Mr. Sachs: I would like to inquire. The Examiner has 
asked some questions along the lines I would like to in- 
quire. Does counsel for respondent contend that this em- 
bargo on bogus reproduction has any significance other 
than with reference to the four extras involved in this 
proceeding? 

Mr. Sundlun: In reply to counsel’s question, the answer 
is certainly. This is one of the major economic blocks or 
troubles that was facing this company. As long as this 
clause remained in the contract, and as long as this bogus 

continued to accumulate, week by week, and month 
1130 by month. they could never get caught up and never 

get even and never reduce their page cost, and the 
best evidence of that is charging parties’ Exhibit No. 14, 
which is a counter proposal by which there has been much 
testimony, where one of the four major points asserted by 
the company was elimination of this reproduction. 

Trial Examiner Plost: Off the record. 


(Discussion off the record.) 
On the record. 


Q. (By Mr. Sundlun) Mr. Stern, you were present at the 
negotiating session—correction. Were you present at any 
negotiating session during the month of February, 1958, 
when the—1959—when the subject of TTS and photon ma- 
chinery possessed or owned or purchased by the Northern 
Virginia Sun came up for any discussion? A. T was. 

Q. With whom, on the union side, did it come up for 
discussion? A. My recollection is that during one of the 
negotiating sessions— 

Mr. Sachs: Could we fix the date? 

Trial Examiner Plost: Yes. 

The Witness: My recollection is that it was five or six 
days, maybe seven, before the expiration of the contract. 
One of the members of the Scale Committee, I believe it 


397 


was Mr. Manbeck, asked the question of representa- 

tives of the company as to whether or not it was 

true that we had some additional equipment stored 
in a warehouse In Arlington. 

Q. (By Mr. Sundlun) what answer was given, if you re- 
eall? A, The answer was, yes. 

Q. In the conversation, did Mr. Manbeck define the type 
of equipment that he was talking about? A. I believe he 
did. L believe he mentioned photon and TTS. 

Q. Mr. Stern, after this conversation with Mr. Manbeck, 
were there any further negotiating sessions with the union 
representatives at which you were present ; A. There were. 

Q. Did the position with the union with regard to any of 
the issues thereunder discussion, including the company 
counter proposals, change in any respect? 

Mr. Sachs: Objection. 

Trial Examiner Plost: Sustained. 

Q. (By Mr. Sundlun) Did any of the union representa- 
tives in any of these negotiation sessions that followed the 
one about which you have testified with regard to the con- 
versation with Mr. Manbeck, inquire further as to TTS or 
photon? A. My recollection is that during the last nego- 
tinting session on February 28th, the thirteen hour stint, 
the question came up. 

Q. And were you present at that session, too? 
1132 A. [ was. 

Q. When you say the question again came up, 
what exactly do you mean? A, | believe that we were again 
asked—this time by Mr. Taub—whether it was true that 
equipment of this sort was coming into the plant, That is 
my recollection of the nature of its being brought up, and 
when I said, as 1 recall it, that it was, yes. 


1135 P. M. Stern resumed the stand as a witness on be- 
half of the Company and, having been previously 
duly sworn, was examined and testified further as follows: 
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Trial Examiner: You are the same Philip Stern who was 
on the stand yesterday at the close of the session? 

The Witness: I am. 

Trial Examiner: You have finished with the witness, Mr. 
Amram? 

Mr. Amram: I think so. One moment, Mr. Examiner. 

Mr. Sundlun: No further questions. 

Trial Examiner: Your witness, Mr. Sachs. 

Cross Examination 
° . * * * * Ld * ° 
1137 Q. (By Mr. Sachs) Anyway, the cost per page on 
that is $44.06, is that correct? A. Yes, sir. 

Q. That appears abnormally high both with respect to 
before and after. A. It is considerably higher than any 
other figure. 

Q. Was that the period during which you had the re- 
serve forces that you called them at the Clarendon Motel 
on your payroll? A. That is correct. 

Q. So for a period of time, during the period that is 
shown on that line, you had in effect two staffs on your 
composing payroll? A. For a brief period, that is correct. 
° ° ° * ° ” ° ° * « 


1140 Q. Did you take any notes at the bargaining 
sessions which you attended? A. I myself did not. 
1141 Q. Did somebody else? A. Yes, sir. 
Q. Who was that? A. Mr. Saglyn. 

Q. Mr. Stern, just to clarify your testimony that you 
gave with respect to the reproduction, all of that testimony 
related to work you thought was subject to reproduction, 
is that right? A. That is correct. 

Q. You did not intend to testify with regard to the 
amount of reproduction work actually done? A, T did not. 


1148 Q. Mr. Stern, the wages that you set forth for the 
photon operating jobs, the teletypesetter perforated 


399 


jobs, and the teletypesetter monitoring machinist jobs, were 
those rates individually or collectively bargained in 
1149 March of 1959, the original rates? A. Iam not sure 
I understand that question. What do you mean by 
“bargained ?” 

Q. Did you deal with the people as a group through a 
collective bargaining representative in setting up the wages 
for those jobs, or did you deal with these people as indi- 
viduals? A. Dealt with them as individuals, 


es * * * * * * * * ° 


1152 Q. (By Mr. Spelman) Did there ever arise differ- 
ences of opinion? A. 1 don’t know. 

Q. You have never had anything to do with this repro- 
duction issue at the Northern Virginia Sun?) A, Tn what 
sense? Tam not sure | understand that question. 

Q. Did you ever have occasion, you or any management 
official, did you ever have occasion to question the judg- 
ment of anyone on the inside who made a determination 
as to whether a particular ad was or was not subject to re- 
production under the contract? A. Not that I recall, 

Q. Would you know yourself what it is that determines 
the qualification of an ad for reproduction under the con- 
tract? A. I believe so. 

Q. What is it? A. It isan ad that ix composed in a local, 

that is Washington area shop, that is then made into 
1153 some mat form and brought into our plant. 
Q. Is that your definition of an ad subject to re- 
production? A. That is my understanding of it. 


e * * * * * * * ° e 


1154 Q. (By Mr. Spelman) T understand you to say 
that Mr. Saglyn undertook to take notes or keep 
notes of the negotiating sessions? 
Mr. Sundlun: Would you read the question? 
Trial Examiner: Would you read the question? 


(Question read.) 


The Witness: Yes, sir. 

Q. (By Mr. Spelman) You were present at those nego- 
tiating sessions? .A. T was. 

Q. Did you actually see him keep the notes? A. T 

did. 
1155 So that he was trying to keep them concurrently 
as things happened? A. Oh, yes. 

Q. This was not reconstruction after the event? A. No, 
sir. 

Q. Were they taken in handwriting? A. T believe so. 

Q. I mean longhand as against shorthand? A. I believe 
$0. 

Trial Examiner: Mr. Spelman, just a moment. You will 
recall that earlier in this proceeding there was considerable 
discussion and I think statements by the Trial loxaminer 
before and after ruling regarding the negotiations and the 
sum total of it was that we were not going into the nego- 
tiations between the parties and I wasn’t going to permit it. 

This ix a two-way street. Lam not going to let you do it. 

Q. (By Mr. Spelman) I just had a couple of questions 
along these lines that do not penetrate in that area. 

Trial Examiner: I think any questions relating to the 
keeping of notes and what might have been in the notes 
and for what purpose they were and so forth and so forth 
will not be permitted in this record. So govern yourself 
accordingly in your questions. 

Mr. Spelman: I will govern myself by not asking any 
more questions in that direction. 


e * ° ° * ° * * ° ° 


1157 Q. Let me ask you more specifically. It is) my 
understanding that some monies were expanded for 
1158 the transportation costs of some of the stand-by 
crew from where they were to Arlington, Virginia. 
Will you answer that? Is that correct? A. Yes, that is 
correct. 
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Q. When you sent this fellow Ellis up to the Fairchild 
Company in Long Island, did you incur any schooling ex- 
pense for his training? A. Not that I recall. 

Q. The Fairchild Company gave it to you free, isn’t that 
a fact? A. IT believe that is the case. 


* * * * * « * * * * 


Q. Tell me, Mr. Stern, this fellow Ellis that you sent up 

to the Fairchild Company, before you sent him up 

1159 did you make any inquiry with the Fairchild Com- 

pany to determine whether or not there was any 

schooling provided? A, Just for the record, his name is 
White. 

Q. White. By the way, who is Ellis that I am talking 
about? A. He is another perforator. 

Q. This is White? A. Yes. 

Q. What inquiry did you make with the Fairchild Com- 
pany before sending White up to Long Island for training? 
A.T find it difficult. to recall exactly. I presume that T in- 
quired whether there was such a school. Frankly, this is 
something that is not clear in my recollection. Perhaps if 
you go forward T might see what you are driving at. 

T want to know what vou did prior to sending Mr. White 
up to Long Tsland in determining what training there was 
offered by the Fairchild Company in connection with the 
machinery that you had bought from them. 

Tt came to my attention and T don’t recall exactly how 
a two-week course was available to train people to main- 
tain the perforator machines, 


. * * * * * 


1163 Gilbert Hahn, Jr. 

was called as a witness on behalf of the company and, 
having been first duly sworn, was examined and testified 
as follows: 


Mr. Spelman: We do have something of a problem. 
There was a rule anounced that anybody the parties in- 
tended to eall would not be permitted to listen to the 
testimony. 
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1164 Do I understand this would apply to Mr. Hahn? 
Trial Examiner: Mr. Hahn is, T guess, and was an 
attorney in thix matter. He is an attorney of record in the 
case. had a right to be-here, and if the respondent wants 
him T believe we will overlook the rule and let him testify. 
Mr. Spelman: T would like to make the record clear that 
Mr. Hahn has been present during all of the testimony. 

Trial Examiner: As an attorney. 

Mr. Sundlun: For the record, Mr. Examiner, T think 
when the transcript is printed up and Mr. Spelman and the 
examiner will have a chance to refer to it, you will see that 
at the time the rule was under discussion Mr. Amram made 
a clear statement about the possibility of Mr. Hahn going 
to testify. 

Trial Examiner: Your full name? 

The Witness: Gilbert Hahn, Jr. 


Direct Examination 


Q. (By Mr. Sundlun) Mr. Hahn, you are an attorney 
and you are an attorney of record for the respondent in 
this case, are you not? A. Tam. 

Q. Mr. Hahn, directing your attention to the period of 
time prior to the commencement of the contract negotia- 
tions between the Northern Virginia Sun and the Inter- 
national Typographical Union, T inquire as to whether you 
ever had any conversations with Mr. Taub concerning TTS 

and photon? 
1165 Mr. Spelman: What negotiations is he talking 
about? 

Mr. Sundlun: 1959, 

The Witness: I did. 

Q. (By Mr. Sundlun) When were such conversations 
held? A. They were held on four occasions; on the end of 
May and early part of June 1958; December 10 of 1958 
and either on January 29th or January 30th of 1959. 

Q. What was said? A. Mr. Taub said— 

Mr. Sachs: Are you referring to one of these occasions? 
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The Witness: On the occasion in May and June we were 
talking about only photon. On the later occasions we were 
talking about teletypesetters and photon. Mr. Taub said 
that the equipment could not come into eur plant. 

Mr. Sachs: May Task what occasion the witness is talk- 


ing about now? 

Trial Examiner: In May and June. He testified he had 
four conversations. 

The Witness: Four conversations in May and June, con- 
versation on December 10, 1958 and conversation on either 
the 29th or 30th of January, 1959. 

Trial Examiner: Do you want those four pinned down to 
more specific dates? 

Mr. Sachs: He started to testify as to one and I wanted 

to know which one, if any, he was testifying about, 
1166 Trial Examiner: Ie is testifying to a conversation 
in May or June. 

The Witness: That is right. 

Trial Examiner: Which one are you testfiying about? 

The Witness: On all four of these occasions Mr. Taub 
said that the photon equipment could not come into our 
plant unless all the men who worked on it were paid the 
union seale, that is, $120.50 days and 125.50 nights and $5 
more on the third shift. 

The occasions in December and January we were talking 
about both the teletypesetter process and photon. On those 
oceasions he said that all of that equipment could not come 
into the plant unless everyone who worked on it got the 
union scale; that ix to say, $120.50 days, $125.50 nights and 
$5 more on the third shift. 

Trial Examiner: You have testified to a composite con- 
versation with Mr. Taub, the representative of the union 
with whom you had a contract at the time and this conver- 
sation you testified to was in May and June of *58? 

The Witness: Yes, sir. 

Trial Examiner: And the conversation relating to photon 
machines? 
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The Witness: Correct. 
Trial Examiner: Did you at that time have the photon 
machinery ? 
1167 The Witness: No. 
Trial Examiner: Had you purchased it or released 
or did you have it? 

The Witness: No, sir. 

Trial Mxaminer: You had not—had you entered into 
negotiations for the purchase of that machinery at that 
time? 

The Witness: I believe the company had not yet entered 
into a contract. However, they were contemplating the 
lease or purchase of the equipment at that time. 

Trial Examiner: Who started this conversation with 
Taub regarding the photon machine in May and June? 

The Witness: T did it at the direction of the company. 

Trial Examiner: I take it then you were merely in the 
conversation, at a time when vou did not have the machin- 
ery nor had purchased the machinery or had entered into 
the negotiation for purchase of the machinery, vou threw 
out the question to Mr. Taub as to what would happen, 
who would operate, what the position of the union would be 
regarding the photon machinery if and when you got it. 
Ts that the nature of the conversation? 

The Witness: Correct. 

Trial Examiner: In the second conversation in December 
and January, did you already have the photon machine? 

The Witness: In December I believe the photon was 

under contract. 
1168 Trial Examiner: But it was not here? 
The Witness: I don’t think so. 

Trial Examiner: In December did you have the teletype 
—what is it? 

The Witness: The teletypsetting equipment? 

Trial Examiner: Yes. 

The Witness: I don’t believe so. 

Trial Examiner: It was not here? 
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The Witness: I don’t believe so. 

Trial Examiner: At that time when you talked to Mr. 
Taub I will ask you the same question as I did before, did 
you initiate the conversation regarding the teletype and 
photon machine or did he initiate it? 

The Witness: He initiated it because it followed later, 
December 8, 1958, in which the company rejected Mr. 
Tauh’s offer of a six-month extension of the contract. 

Trial Examiner: And that all is in the record? 

The Witness: It is. You may proceed with the examina- 
tion. 

Q. (By Mr. Sundlun) Mr. Hahn, in the conversations 
concerning the personnel to operate it, the teletypsetter 
and photon machines about which vou have testified, did 
the conversations cover and do your answers cover, in or- 
der to be specific, the teletypsetter perforators? A. They 

did. 
1169 Q. The teletypsetter monitor? A. They did. 
Q. Teletypsetter machinist monitor? They did. 

Q. Photon make-up personnel? A. They did. 

Q. Photon operators? A. Yes, sir. 

Q. Any other teletypesetter or photon personnel? A. I 
think you covered all of them. 

Trial Examiner: One more question and then T faithfully 
promise not to ask any more questions, 

Did vou discuss these various classes of employees as 
enumerated by counsel just now seriatim or ¢lass by class 
with Mr. Taub in May and June? 

The Witness: Somewhere in between the conversation 
went like this: Mr. Taub— 

Mr. Sachs: In between what? 

The Witness: He gave me two questions to answer. He 
asked did T discuss them in group or seriatim, The answer 
lays somewhere in between. 

Mr. Taub and T diseussed back and forth that in addition 
to the operators of which he said he had no trained opera- 
tors in his unit there were people of lesser skills and he 


406 


indicated that these were the paste make-up people and so 

on, and my inquiry was directed as to whether thoxe people 
who had lesser skills had to get the same pay as 

1170 what he referred to as scale, which was $120, and 
he said they did. 

I understood in the conversation at that time that he was 
including all of these people about which you have asked, 

Trial Examiner: This, of course, if it took place in May 
and June, it was taking place at a time when none of this 
equipment was installed or yet bought? 

The Witness: That is correct. 

Trial Examiner: In December and January, in December 
58 and January of °59, did you discuss the groupings of 
employees as have heen stated or enumerated by the re- 
spondent counsel? Did you discuss those groupings with 
Mr. Taub? 

The Witness: Yes, I did. 

Trial Examiner: And at that time, in December, when 
you had that discussion, you still did not have the machin- 
ery, is that right? 

The Witness: The machinery was not in Arlington at 
that time. 

Trial Examiner: When you had that discussion in Jan- 
uary of °59, was any of this machinery installed in the 
plant yet? 

The Witness: No, it was not. 

Q. (By Mr. Sundlun) Mr. Hahn, directing your atten- 
tion to the period of time after March 1, 1959, I inquire as 
to whether you had any discussions with Mr. Taub con- 
cerning resuming of negotiations or a new contract? 

A. T did. 
1171 Mr. Sachs: I object. 
Trial Examiner: Sustained. 

Mr. Spelman: I move to strike his answer. 

Mr. Sundlun: I would like to make an offer of proof for 
the record. 

Trial Examiner: You may. 
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Mr. Sundlun: The offer of proof is if the witness were 
permitted to testify he would reply that yes, he did have 
conversations with Mr. Taub concerning the resuming of 
negotiations at a time after March 1, 1959 on more than 
one occasion and that on all of those occasions Mr. Taub 
said that he would not resume negotiations unless as a con- 
ditional precedent the company withdrew its notice termi- 
nating negotiations which the company had sent, if you 
will recall, shortly after midnight on March Ist. 

Trial Examiner: Rejected. 

Mr. Sundlun: No further questions. 

Trial Examiner: Do you have anything of the witness, 
Mr. Sachs? 

Mr. Sachs: Yes. 


Cross Examination 


Q. (By Mr. Sachs) Mr. Hahn, you said the first conver- 
sation with Mr. Taub about which you testified occurred 
in May of 1958? A. That is correct. 

Q. Was that a telephone conversation or did you see 

Mr. Taub in person? A. It was over the telephone. 
1172 Q. Who called who? A. I ealled Mr. Taub. 
Q. Tell us what you said to Mr. Taub and what 
Mr. Taub said to you during that conversation. A. I called 
Mr. Taub first and I said the company has got a serious 
economic problem in its cost in the composing room and 
we want to explore the possibility of reducing those costs 
by putting in some new equipment, particularly photon. I 
wanted to inquire of Mr. Taub whether his local had any 
specialists trained in this equipment. 

Mr. Taub said that he did not. Then followed the con- 
versations which I have already described. 

Q. (By Mr. Sachs) Tell me the whole conversation, 
please. A. The whole conversation was that Mr. Taub re- 
minded me that in addition to the expert on the photon 
that we had to have other operators and paste make-up 
people. 
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I said I understood that too and this was one of the con- 
siderations for bringing in the equipment, that we would 
want to bring in this equipment only if we could pay all 
of these people with one exception less than the union 
seale. 

He said he and the union would never let us do this and 
I told him that under those circumstances we would not 

bring the equipment in under the contract. 
1173 Q. Is that the entire conversation? A. That is as 
I can remember. This same conversation or essential- 
ly the conversation, — 

Q. Excuse me. I didn’t ask you about that. Are you sure 
there was discussion with reference to the scale at that 
time? A. Yes, I am. 

Q. At that time had the Sun made any decision to install 
the photon? A. They wanted to install it. 

Q. My question was, had they made a decision to install 
it, that they would install it? A. When? 

Q. At the time of this conversation that you have testi- 
fied about. A. No. 

Q. They had not? A. No. 

Q. Let’s get to the second conversation. When did that 
occur? A. I had three more conversations with Mr. Taub 
in June of 1958. 

Q. When was the conversation occurring immediately 
after the one you just testified about? A. 1 would say the 
first week in June. 

Q. Mr. Hahn, did you tell Mr. Taub at that time whether 

or not the company had decided to install the pho- 
1174 ton? A. In June? 
Q. No, the first conversation. A. In May? 

Q. If that is when it was. A. No, I did not. 

Q. When did you say the conversation immediately 
thereafter — A. There were three of them, I believe, in the 
first and second week of June. 

Q. Let me ask you about the first one in June. Was that 
a telephone conversation? A. Yes, it was. 
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Q. Did Mr. Taub call you or did you eall Mr. Taub? A. 
He called me. 

Q. What did he say? A, He reaffirmed what he said in 
his first vonversation, that he could not find any photon 
operator in the Washington area and that his efforts — 
which I had asked him to do — to look for one outside of 
the area, were not successful. 

Q. That was the entire conversation? A. As T remember 
it, yes. 

Q. When was the next conversation that you had? A. 
Well, the next conversation would have been the end of 

that first week. 
175 Q. Was that also a_ telephone conversation? 
A, Yes. 

Q. Did you call Mr. Taub or did he call vou? A. T called 
him. 

Q. What was that conversation? A. That was a conver- 
sation in which I renewed my request that he reconsider 
his position of the first conversation. 

Q. What position? A, That he wouldn't permit us to 
bring the equipment in unless everybody who worked in 
the photon process got the scale. 

Q. At this time there was a collective bargaining con- 
tract in effect, was there not? A. That is correct. 

Q. And that collective bargaining contract had a clause 
relating to work jurisdiction, did it not? A. It did. 

Q. And under that clause this equipment was specifically 
mentioned, is that correct? A, That is correct, 

Q. Were you secking to negotiate a change in that clause 
in the contract while it was in effect? A. 1 suppose yes, T 
was. However, probably it was more in the nature of an 
inquiry to see how he would construe this clause, It is not 
entirely clear and the question was in this form: Whether 

he would insist that all of these people be treated as 
1176 journeymen or whether he would allow us to ereate 
a new class which might have been called apprentices. 

That would have been the way in which we would have 

proposed to deal with the problem. 
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However, as I say, Mr. Taub insisted on the letter of the 
contract. 

Q. You say Mr. Taub insisted on the letter of the con- 
tract? A. Yes. Any fair construction of the contract would 
require that all of these people be journeymen, yes. 

Q. What you are saying is that you were discussing the 
existing contract which was then in effect, is that correct? 
A. That is correct. 

Q. Were you requesting Mr. Taub to waive some of the 
provisions in the contract? A. Yes, in that sense T was. 

Q. This contract the Sun had already signed? A, That is 
correct. 

Q. Pursuant to the terms of the contract, there was no 
question in your mind as to the rates of pay on any jobs 
in connection with the equipment recited in the jurisdic- 
tional clause had it been there? A. Of course, it was my 
opinion — 

Q. Can you answer that question? A. Would you ask 
it again? 

Q. Would you read it? 
1177 Trial Examiner: Read it. 


(Question read.) 


Q. (By Mr. Sachs) I meant had the equipment been 
there. A. No, had the equipment been there, there was no 
question. 

Q. It is your testimony, is it not, Mr. Hahn, that what 
you asked Mr. Taub was whether or not under the contract 
which was then in existence these jobs would he covered 
by the contract and would involve the seale as set forth in 
the contract? A. I am sorry. Would you read me the ques- 
tion? 


(Question read.) 


The Witness: Your question is whether if the equipment 
was in the plant under the contract — 
Q. (By Mr. Sachs) At that time. A. Whether T was ask- 
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ing him what rate they would be paid, the men working 
on it? 

Q. That is right. A. That is correct. 

Q. That is what you were talking about with Mr. Taub 
insofar as rates were concerned? A. Insofar as rates are 
concerned. Of course, this was a clause covering equipment 
that was not vet in the plant. Under those circumstances 
there is a question as to whether this language has any 
binding effect, but if equipment came in then these would 

have been the rates of pay and I was asking him 
1178 about that, ves. 

Q. And is that also true of the earlier conversa- 
tion that you had in May? A. I have told you what was 
said in May. I was asking him if we brought the equip. 
ment in would all of the people have to be paid the jour 
neymen scale. 

Q. My question was, what you were asking him was if it 
had been brought in at that time, while that contract was 
in effect, is that correct? A. That is correct. 

Q. You say there is no question, there was no question 
in your mind that that was so pursuant to the terms of 
the contract? A. During the time that the contract would 
have remained in effect, ves, that is so. 

Q. Did you have another conversation with Mr. Taub ax 
to which you didn’t tell us about yet, in June? A. Yes. T 
think I have covered them all. If we had a fourth conver- 
sation it was again a call by me. 

I think the one T gave you was the third conversation 
was really the fourth. Actually the second and third were 
calls by me to Mr. Taub to find out if he could get people 
outside of Washington and his third conversation was say- 
ing that he could not. 

Q. Now, during these conversations in May and June. 

at no time did you tell Mr. Taub that the company 
1179 had decided to install the photon machine, is that 

correct? A, No, but I told him that we wanted to get 
this equipment and bring it in. 
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Q. At no time you told him that the company had decided 
to bring it in, is that correct? A. That is correct. 

Q. Now, you say you had a conversation with Mr. Taul. 
sometime in December following a letter dated December 
Sth, is that correct? A. Yes, that is correct. 

Q. I show you, Mr. Hahn, a copy of what has been in 
troduced in this proceeding as respondent Exhibit 8 ane 
ask you whether there is anything in that letter with ref- 
erence to any of this new equipment? A. The reference to 
it is not direct, but it is in this paragraph beginning, “We 
weighed your suggestion very carefully and have cor- 
cluded we cannot agree with it.” 

Q. That is relating to a suggestion about extending the 
contract to coinside with the Washington Publishers’ con- 
tract? A. I say, “we have consistently emphasized that the 
conditions of employment suitable to the large Washiny- 
ton newspapers cannot be applied to the Northern Vir- 
ginia Sun without serious adverse consequences to the 

Sun.” 
1180 Q. That is the reference to the new equipment, is 
that correct? A. Yes. Mr. Taub, in our conversation 
on the 10th, asked me about this letter. 

Q. What T asked was whether or not in this letter there 
was any reference to the new equipment. A. No. 

Q. It is clear that there is not, is that right? A. Other 
than the one I have given you. 

Q. Would you point that out to me again? A. The refer- 
ence is, we have consistently emphasized that the condi- 
tions of employment suitable to large Washington news- 
papers cannot be applied to the Northern Virginia Sun 
without serious adverse consequences to the Sun.” 

Q. You say that is the reference in this letter to the new 
equipment? A. Yes. 

Q. Then you had a conversation, did you say, with Mr. 
Taub in December of 1958 following the sending of this 
letter? A. Yes, I believe on the 10th of December. 

Q. Was that on the telephone also? A. Yes, it was. 
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Q. Did you eall Mr. Taub? A. No, he called me. 

Q. What was that conversation? A. He called to 

1181 say he had this letter from Mr. Fritchie. He said 
he was very disturbed by the fact that we had re- 

fused to accept his offer to extend the contract for six 
months without any change and he wanted to know why 
we would do such a thing and I replied that we were fac- 
ing serious problems, constantly increasing page cost, more 
pages reproduced, and we had to find some way out of this 
dilemma; that unless we came to grips with the problem 
during the immediate negotiations, we would only be letting 
ourselves in for another six months under the same condi- 


tions. 

I again talked to him about this problem of bringing in 
the photon equipment and pointed out that when this con- 
tract expired we hoped to be able to deal with this problem 
of lower pay for these lesser skilled people on photon. I 
also mentioned to him at that time that we were thinking 
in terms of bringing in teletypesetter equipment and that 


as far as the monitors were concerned and the perforators, 
we wanted to pay them at a lower scale. He replied that 
the union would not agree to any new contract on those 
terms; that they insisted on continuing the present condi- 
tions and if the equipment were brought in in the future 
it would have to be brought in with all of these people 
being paid at a journeyman scale. 
Q. You did not tell him at that time that the company 
had in fact already purchased this equipment, did 
you? A. No, I did not. 
Q. Mr. Hahn, all of these conversations that you 
have testified to were prior to the collective bargain- 
ing negotiations which took place between the Sun and the 
union, were they not? A, That is correct. 
Q. And you were the negotiator for the Sun during those 
negotiations? A. Yes, myself, Mr. Stern and Mr. Saglyn. 
Q. And you were negotiating for a new contract which 
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was to take the place of the old one which was about to 
expire? A. That is right.’ 

Q. At this time you did not negotiate these rates on this 
new equipment? A. You mean in December? 

Q. No, I do not. A. When do you mean? 

Q. I mean during the bargaining negotiations which took 
place during the latter half of February, 1959, A. We at- 
tempted to. 

Q. You say you did? A. We attempted to. We did not 
succeed. 

Q. Did you propose a rate to the union during these 
negotiations? A. We never got to that point because the 

union consistently refused any change in the exist- 
1183 ing scale. 
Q. Did you actually propose a lower rate for any 
of these jobs during the negotiations? A. No. 

Q. You didn’t propose a single rate with reference to 
this new equipment, did you? A. We couldn’t because — 

Q. Pardon me. Could you answer the question? A. The 
answer is no. 

Q. I show you what has been introduced in this proceed- 
ing as charging party Exhibit No. 14, Mr. Hahn, a counter 
proposal which the Sun submitted to the union dated Jan- 
uary 28, 1959. Did you have something to do with the 
drafting of this counter proposal? A. Yes, I did. 

Q. Did you draft it? A. Yes. 

Q. If you will refer, Mr. Hahn, to item number three, 
jurisdiction, in which your proposal is Section 7-D-1 — is 
that one or “LL”? A. D-1. 

Q. Now, that constituted the entire jurisdiction clause 
in the contract, did it not? A. Yes, for both photon and 
teletypesetter equipment. 

Q. Now, the argument which you advanced in this 

counter proposal is that it is designed to include a 
1184 non-existent unit. 
Now, by that you are referring to the photon and 
teletypesetters, were you not? A. That is correct. 
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Q. I see you have a note there, “see Haverhill Case.” 
You had read the Trial Hxaminer’s intermediate report 
in a case against the ITU referred to as the Haverhill 
Case, had you not? A. Yes. 

Q. Is that Case No. 1CB429, the report of Trial Examiner 
Hilton? A. I don’t know by that number. 

Trial Examiner: Mr. Sachs, are we going to put an inter- 
mediate report into the record here? 

Mr. Sachs: No, sir. 

Trial Examiner: What is the purpose? 

Mr. Sachs: The purpose, Mr. Examiner, will become 
apparent very shortly. 

Trial Examiner: Subject to a motion to strike, T will 
take it. Go ahead. 

Q. (By Mr. Sachs) You had read where the Examiner 
in this case had ruled that it was illegal for a union to 
insist upon a work jurisdiction clause with reference to 
equipment that was not in existence, had you not? A. Yes, 

I believe so. 
1185 Q. This was the argument which you were ad- 
vancing in this counter-proposal in which you were 
asking the union to climinate the clause because it related 
to equipment which was not in existence; that is correct, 
is it not? A. No. It is only part. You have omitted part of 
what I said here. 

Q. This was part of the argument which you ad vanced 
to the union? A, Yes. 

Q. And at the time when this proposal was made and 
this argument advanced to the union that the jurisdiction 
clause should be eliminated because it refers to things that 
are not in existence the company had already purchased or 
made arrangements for the installation of the photon and 
the teletypesetters, had it not? A. Yes, the company had 
already purchased the equipment and rented the photon. 

Trial Examiner: What is the date of that? 

Mr. Sachs: The date of the counter-proposal is January 
28, 1959. 
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Q. (By Mr. Sachs) And did you adhere to that position 
during the course of the bargaining? 

Trial Examiner: By that position you mean what? 

Mr. Sachs: Position set forth in charging party 

Exhibit No. 14. 
1186 The Witness: The part you did not read says, “as 

well as terms of employment of persons not included 
in the appropriate unit.” Our position was that we wanted 
the clauses changed. When Mr. Taub talked to me on the 
29th and 30th, he asked me for a fuller explanation of this. 
At the time I told him that we were seeking to get away 
from having to have everybody who manned these pieces 
of equipment be paid $120 and — $120.50 a week. He said, 
“we insist —” 

Q. What pieces of equipment? A. Photon and teletype- 
setters. 

Q. You say you discussed this equipment during the col- 
lective bargaining discussion? A. Yes. 

Q. You did? A. Yes. 

Q. That is your testimony? A. Yes. 

Q. Neither you nor any of the company representa- 
tives — A. Excuse me. You didn’t let me complete my 
answer. 

Q. Very well. A. The union position both in my conver- 
sation with Taub on the 29th and 30th of January, as well 
as later, was that they would not make any change in the 
existing conditions with respect to photon or teletype- 
setter. 

Q. Have you completed your answer now? A. Yes. 
1187 Mr. Sachs: I have no further questions. 
Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 

We will stand adjourned until one o’clock this afternoon, 
at this same place. 


(Whereupon, at 11:40 o’clock a.m., the hearing was ad- 
journed, to reconvene at 1:00 o’¢lock p.m., the same day.) 
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AFTERNOON SESSION 1:00 p.m. 
Trial Examiner: The hearing will be in order. 
Gilbert Hahn, Jr. 


resumed the stand as a witness on behalf of the company 
and, having been previously sworn, was examined and 
testified further as follows: 


Cross Examination 


Q. (By Mr. Spelman) In this conversation that you said 
you had with Mr. Taub in May of “58 — A. Yes? 

Q. You said you discussed rates that you had in mind 
for photon people, people working in photon composition, 
is that right? A. I said we did not want to pay the union 
seale for all of the people in that department. 

Q. What rate did you have in mind for the photon opera- 
tor at that time? A. I didn’t have a particular rate in mind 
at that time. 

Q. You just knew it was going to be less than journey- 
men rate, is that the idea? A. That is correct. 

Q. You indicated that to Mr. Taub? A, Yes, 

Q. You also indicated at that time that the rates for 
the other people who would he associated with photon 

composition would be less than journeymen rate? 
1189 A. I meant to include them in my answer to the first 
question, yes. 

Q. You didn’t talk about teletypesetting equipment at 
that time? A. No, we did not. 

Q. So that everybody that you did talk about with respect 
to rates was going to be sub-journeymen as far as rate of 
pay goes, less than journeymen rate? A. We knew there 
had to be at least one man who would be paid above what 
you would call a journeyman scale. 

Q. Who was that man going to be? A. I didn’t know at 
that time. 

Q. How did you know there was going to be one man? 
A. In my discussions with the members of the partnership 
that was part of their thinking at this time. 
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Q. What was his job going to be? A. The man to be head 
of the photon composition department and photon me- 
chanic. 

Q. A non-working head or a man also doing manual 
duties? A. To do both. 

Q. He was going to be paid at less than journeymen 
rate, is that right? A. I believe so. 

Q. Your testimony was, except for one man? A. 
1190 Yes. 
Q. And he was that man? A. Yes. 

Q. Did you mention that job to Mr. Taub and the rate 
that it was going to carry? A. Yes, because that was the 
initial job we were talking about when [ was inquiring of 
him as to already trained photon people. 

Q. Do you remember this response? A. Yes. He said they 
didn’t have people like that on hand. 

Q. Didn’t he say something else? A. I don’t know that 
he said anything else in answer to that question. 

Q. Let me suggest to you something that he may have 
said and see if it doesn’t refresh your recollection. Didn’t 
he tell you that while it was a new machine and while there 
were no unit operators around that operators could be 
trained in the factory school? A. Yes, he may have said 
that. 

Q. And did he say to you under no circumstances would 
the union want to train an operator at the photon school 
in Cambridge for a job that carried more than the journey- 
man rate? A. No, I don’t believe he said that. 

Q. You testified — and here I think you were a little 
fuzzy on the dates; you ean correct me if I am wrong — 

you testified that on a couple of occasions after that, 
1191 what you say was the first conversation with Taub 

you had conversations in which Taub is supposed 
to have said he couldn’t find people either here or outside 
the D. C. area, do you remember that? A. Yes, I do. 

Q. What people was he talking about? A. I asked him to 
see if he could not find through other locals in other parts 
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of the country trained men according to our discussion 
and he said he would try. 

Q. A trained man? A, Yes, 

Q. For what job? A. For the one we are talking about. 

Q. Which one? A. This highly paid job, and he called me 
back to say that he couldn’t find one. 

Q. And in that conversation did he mention that he 
would be happy to have someone trained for that position 
at the photon school? A. No. 

Q. Did he indicate they would be adverse to have some- 
one trained for that position? A. No. 

Trial Examiner: Did he tell you that the union had 

a photon school? A. He said they had no photon be- 
1192 cause they didn’t have the equipment in their school 

in Indianapolis and, of course, we knew the only 
place people could be trained was in the factory in Cam- 
bridge. 

Q. (By Mr. Spelman) Did you negotiate the contract 
with the Sun Company for the leasing of the photon equip- 
ment? A. No. 

Q. You were not involved at all? A. No, really, ] wasn’t. 

Q. You don’t know the date on which the leasing agree- 
ment was signed? A. Yes, I believe the date Mr. Stern gave 
is the correct one. My recollection is that it was in July 
some tine. 

Q. In July of 1958? A. Yes. The contract came through 
our office for examination, for the lawyers to look at. 

Q. Prior to July 1958, of course, there would have been 
negotiations going on between. the company and the photon 
people looking toward the leasing or purchase of that 
equipment? A. Oh, yes. 

Q. Did you ever have any discussions about that with 
any member of the firm? A. Yes. 

Q. Did you play any role at all in the negotiations 

leading to the purchase of the teletypesetting 
1193 equipment? A. No, 
Q. Do you know the date on which the contracts 
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or contract was or were signed for the obtaining of that 
equipment? A. My recollection is that it was either in No- 
vember or December of 1958. 

Q. Did the contract come across your desk in the course 
of your representation of the company? A. Yes. 

Q. In the negotiations in April 1957 for what has been 
described as the first contract between the company and 
the typographical union, did you participate in those nego- 
tiations? A. Yes. 

Q. Did you serve as the chief negotiator for the com- 
pany? A. I think probably a Mr. Beckham, with Mr. 
Sundlun and myself. 

Q. Mr. Sundlun representing the company here today 
was participating in the 1957 negotiations as well as your- 
self? A. Yes, sir. 

Q. Is it a fact that the Washington Printing Company 
that has been referred to here, the Wisconsin — A. The 
Washington Publishers Association. 

Q. Washington Publishers Association? A. Washington 

Newspaper Printers Corporation. 
1194 Q. That was the corporation that sold its equip- 
ment to the Northern Virginia Sun? A. That is right. 

Q. Did you have an ownership interest in that predeces- 
sor corporation? A. Yes, I did. 

Q. You had dealt with the International Typographical 
Union during that period of your ownership interest in 
that company? A. No. That corporation never had an actual 
contract with the Local 101. 

Q. Did any of the press men — A. Also that was a job 
shop and they were on a different basis. 

Mr. Spelman: That is all, Mr. Examiner. 

Trial Examiner: Do you have anything further? 

Mr. Sundlun: Nothing further. 

Trial Examiner: You may be excused. 


1195 Mr. Sundlun: In accordance with my understand- 
ing of the stipulation with counsel for the general 
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counsel, it is hereby stipulated that the following telegrams 
were sent to and received from the following named list 
of employees; (A) the telegram sent was in the following 
language: 


“You are hereby requested to return to your job at the 
Northern Virginia Sun by reporting to work at 9 00 a.m. 
on March 26, 1959. You will be employed upon the same 
terms and conditions and with the same rights and privi- 
leges which you had after termination of the collective bar- 
gaining agreement at 1:00 a.m. March 1, 1959 and immedi- 
ately prior to your lay-off. If you desire to work, please 
notify Mr. Stern or Mr. Saglyn by telephone, J.Ackson 
4.3000 not later than 4:00 p.m. March 25, 1959. Signed, 
Publisher, Northern Virginia Sun.” 


And (B), the following telegram was received from each 
employee below listed: 


“T cannot return to work until I am assured that all my 
fellow workers who have been unfairly discriminated 
against for union membership receive offers of reinstate- 
ment. I am engaging in concerted protected activity to pro- 
test your discrimination against by fellow workers and my- 
self under the rights guaranteed me by Virginia law and 
federal law.” 


And (C), the list of employees who received these tele- 

grams quoted in paragraph (A) above and sent the 

1196 telegrams quoted in paragraph (B) above are as 
follows: 


R. C. Craver, 2046 North Irving Street, Arlington, Vir- 
ginia; 

Julian T. Darden, 5521 Colorado Avenue, N. W., Wash- 
ington, D. C.; 

Preston L. Davis, 881 N. Frederick Street, Arlington, 
Virginia; 

Lawrence Douglas, 7727 Hawthorne Street, Kensington, 
Maryland; 
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Richard D. Lewis, 2246 Chester Street, S. E., Washing- 
ton, D. C.; 

John J. Sprinkle, 82 Webster Street, N. E., Washing- 
ton, D. C.; 

James R. Tiller, Jr., 6184 Wilson Boulevard, Arlington, 
Virginia; and 

Roger W. Wheeler, 1606 Kenwood Avenue, Alexandria, 
Virginia; 

Lowell B. Whitaker, 307 Gundry Drive, Falls Church, 
Virginia; 

Chester E. Seenger, 41 Alexandria Avenue, Alexandria, 
Virginia. 

The dates on the telegrams above quoted are for those 
sent March 21st for Darden and Wheeler; March 28rd for 
Davis and Tiller; March 24th for Craver and Whitaker; 
March 27th for Scenger, and April 1st for Douglas, Lewis 

and Sprinkle, and with regard to those telegrams 
1197 received they bear the date of March 23rd for Dar- 

den and Wheeler; March 24th for Davis and Tiller; 
March 25th for Craver and Whitaker; March 27th for 
Seenger; April 1st for Douglas and Lewis, and April 2 
for Sprinkle. 

In addition it is stipulated that in each instance the tele- 
gram sent requested the particular employee to report for 
work at the Northern Virginia Sun upon different but ap- 
propriate dates in each particular instance. 

Trial Examiner: Do I understand then that these tele- 
grams which you have just referred to were sent to people 
other than employees who received similar telegrams which 
are in the record under the designation of respondent 
Exhibit No. 1 and 2 which are — which is a telegram to 
Mr. Ball and from Mr. Ball; No. 3 and 4 a telegram from 
Mr. Schrimsher and to Mr. Schrimsher; respondent No. 6 
and 7, a telegram to Mr. Cyr, and from him; Exhibit No. 
11 and 12, a telegram to and from Mr. Tucker; Exhibit No. 
13 and 14, a telegram to and from Mr. Stream; and Exhibit 
No. 15 and 16, telegram to and from Mr. Raines; Exhibit 
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No. 17 and 18, telegram to and from Miss Dore; Exhibit 
No. 19 and 20, telegram to and from Mc. Stewart; Exhibit 
No. 21 and 22 and 23 — I don’t know which was which — 
really relating to Mr. Fisher. 

Mr. Sundlun: That is correct. 

Trial Examiner: Do I also understand that the state- 

ment which was made as statement of counsel or 
1198 which was admitted to the effect that there were only 

three jobs available and that these jobs were offered 
in groups of three to these various individuals and refused 
by each and every individual, is that correct? 

Mr. Sundlun: That is correct. 

Trial Examiner: I want to add to the list of telegrams 
respondent Exhibit No. 24 and 25, a telegram and reply 
from Mr. Coelker, and 26 and 27 being a telegram and reply 
from Mr. Herick. 

Q. (By Mr. Sachs) You have proposed a stipulation, 
is that correct? 

Mr. Sundlun: As I have dictated it. 

Mr. Sachs: I will so stipulate except that I may not agree 
entirely with your use of the word “appropriate” in con- 
nection with the different dates. I will stipulate that the 
dates in the body of the telegram do vary as the dates on 
which they were sent. 

Mr. Sundlun: I used the word “appropriate” for lack of 
a better one. If you can think of a better one, it is all right 
with me. 

Trial Examiner: Do you join in the stipulation, Mr. 
Spelman? 

Mr. Spelman: I neither join it nor oppose it. 

Trial Examner: Off the record. 


1199 (Discussion off the record.) 


Trial Examiner: On the record. 


Mr. Sundlun: Also in accordance with my understanding 
of a stipulation with counsel for the general counsel, it is 
stipulated that the following telegram was sent on March 
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11, 1959, to Preston Davis, 881 N. Frederick Street, Arling- 
ton, Virginia and Roger Wheeler, 1606 Kenwood Avenue, 
Alexandria, Virginia. The telegram reading: “Work now 
available for you at Northern Virginia Sun. Please phone 
me between 9:00 a.m. and noon Thursday, March 12th.” 
Signed “Kane.” 


Further, that the following telegram was sent to Julian 
T. Darden on March 12, 1959; the telegram reading: 


“Work now available for you at Northern Virginia Sun. 
Please phone me between 9:00 a.m. and noon Friday, 
March 13th.” Signed, “Kane.” 


Mr. Sachs: I will so stipulate. 


Mr. Sundlun: May I have this document marked 
respondent Exhibit No. 29? 


(The document above referred to was marked Respond- 
ent’s Exhibit No. 29 for identification.) 


Mr. Sundlun: Mr. Examiner, I would move the intro- 
duction into evidence of Respondent Exhibit No. 29, 
1200 which is entitled ‘‘Bi-monthly Scale Report, 
September 1, 1959, American Newspaper Publishers 
Association, Mechanical Crafts, Typographical, Pressmen, 
Stercotypist, photoengravers, Mailers’’ and which under 
the explanatory note is headed ‘‘Data Includes,”’ it states 
“Day and night, weekly and hourly rate with the effective 
date, weekly hours and population data.”’ 

Under the explanatory note, ‘‘Source of Data,’’ states 
“One publisher reports NA and PA files, 2 reports of 
regional publisher associations and union scale bulletins 
in the case of non-members or cities failing to report direct. 
Symbol asterisk means information obtained from state or 
regional association and symbol double asterisk means 
information reported from union sources, and which under 
the heading ‘General Comment”’ states, The fact effective 
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date of scale may in a few instances be many months past 
does not mean scale information is obsolete. 

‘‘Protracted negotiations explain this in most cases; 
in others, the scale may be fixed for a period in excess of 
a year.”’ 

Trial Examiner: What are you doing? Going to read 
it in the record or offering it in the record? 

Mr. Sundlun: I am describing it. 

Trial Examiner: Just offer the document. You have a 
number on it. 

Mr. Sundlun: Do you want me to leave it where it is? 

Trial Examiner: Go ahead and finish it. 
1201 Mr. Sundlun: ‘‘Meticulous care is exercised by 
the special standing committee to assure that every 
item reported here is current.’’ 

Trial Examiner: I think you can stop it there. 

Mr, Sundlun: And in particular, page 14 of said docu- 
ment which reports the state of Virginia, and in particular 
the cities of Richmond, Norfolk, Roanoke, Lynchburg, 
Newport News, Danville, Petersburg, Bristol and Arlington. 

Trial Examiner: And this is a document which is issued 
by whom? 

Mr. Sundlun: American Newspaper Publishers Associa- 
tion. 

Trial Examiner: The offer will be rejected. The document 
marked No. 29 may be put in the file of rejected exhibits. 

Mr. Sundlun: May I have this marked Respondent 
Exhibit No. 30. 


(The document above referred to was marked Respond- 
ent Exhibit No. 30 for identification.) 


Mr. Sundlun: Mr. Examiner, I now tender and move the 
introduction of Respondent Exhibit No. 30, which is the 
International Yearbook of the magazine Editor and 
Publisher for the year 1959, and this document is tendered 
to show therein the circulation and advertising rates for 
newspapers in the District of Columbia, State of Virginia, 
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as well as in the city of Louisville, Kentucky, about which 
there has been testimony in this case. 
1202 Trial Examiner: The Editor and Publisher is a 
trading magazine, is it not? 
Mr. Sundlun: It is. 
Trial Examiner: It will be rejected and placed in the file 
of rejected exhibits. 


James Stewart 


was recalled as a witness and, having been previously duly 
sworn, was examined and testified further as follows: 


Direct Examination 


Q. (By Mr. Sachs) You are the same James Stewart 
who testified last Wednesday? A. Yes, sir. 
Q. Mr. Stewart, you recall testifying that on Monday, 
March 2nd you worked on your usual day shift for the 
company, being the first shift immediately following 


1203 the expiration of the contract? A. Yes, sir. 

Q. Some time later that day I believe testimony 
has been introduced that you received a telegram from the 
company saying that you were being laid off. 

Do you recall what time you got that telegram? A. It 
was almost midnight. 

Q. That was on Monday, March 2nd? A. Yes, sir. 

Q. On the following day, Tuesday, March 3, whether or 
not Mr. Kane called you? A. Yes, sir. 

Q. What time did he call you? A. About four p.m. 

Q. I believe you have already testified as to that con- 
versation in which he asked you if you would like to come 
back to work, is that correct? A. That is correct. 

Q. Did you go back to work for the company? A. T did. 

Q. When did you go back to work? A. At 6 p.m. 

Q. On that same day, Tuesday March 3rd? A. Yes. 

Q. Is that on the night shift? A. Yes. 
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1204 Mr. Sachs: I have no further questions. 
Mr. Sundlun: No questions. 
Trial Examiner: You may be excused. 


(Witness excused.) 
E. G. Moore 


wall called as a witness on behalf of General Counsel and, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 


Q. (By Mr. Sachs) Will you state your name and ad- 
dress? A. E. G. Moore, Merrifield, Virginia. 

Q. Are you a member of the scale committee of Colum- 
bia Typographical Union, Local 101? A. I am. 

Q. Have you acted in that capacity — strike that. 

Did you act in that capacity during February of 1959? 
A. I did. 

Q. Were you present at the negotiations between the 
Union and the Northern Virginia Sun? A. I was. 

Q. Testimony has been introduced in this proceeding, 
Mr. Moore, that there were seven such meetings between 
February 17th and February 28th. Can you say whether 

or not you were present at all of those meetings? 
1205 A. I was. 

Q. There has been some testimony introduced in 
this proceeding, Mr. Moore, that at a negotiation meeting 
held on Saturday, February 21st, at which Mr. Taub was 
not present that Mr. Manbeck, another member of the 
scale committee, made a statement that he had heard that 
the company was bringing in new equipment. I would like 
to ask you whether or not Mr. Manbeck made that state- 
ment. 

Mr. Sundlun: I object. I object on two grounds: The 
question is as leading as it can be. 

Number 2, we are now on rebuttal, possibly commencing 
testimony concerning the negotiations. If the Examiner 
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will recall, it was part of our case to fully develop the nego- 
tiations. That testimony was exclu,led, not once, but if I 
recall, several times. We have abided by it. 

It seems difficult to me at this point on rebuttal to be- 
lieve that the prior rulings are going to be by indirection 
circumvented and the entire course of the trial changed. 
If, however, this is to be the course, I would like to serve 
as prompt notice as I can and this being the first opportu- 
nity I have had, I am serving notice that we obviously 
would want to go back into the reopen for the purpose of 
developing the negotiations to the fullest possible extent. 

At this point, however, in view of the prior rulings 

of the Examiner I base my objection, number 1, on 
1206 the leading nature of the question and number two. 
on the Examiner’s prior rulings. 

Mr. Amram points out to me an additional point which 
I think is probably obvious from Mr. Hahn’s testimony, 
and that is the fact we have carefully stayed away from 
the period of the negotiations during his testimony in the 
light of the Examiner’s ruling. 

If the Examiner will recall the testimony of Mr. Mahn 
was concerned with the period of May, June and Decem. 
ber of 1958 and January 1959. 

Trial Examiner: Mr. Sachs. 

Mr. Sachs: Mr. Examiner, only yesterday there was in- 
troduced in this proceeding testimony tending to show 
that the union had made some reference to a rumor it had 
heard about this new equipment at this negotiation session, 
February 21st, which was different from the testimony 
which had heretofore had gone in. 

They first sought to introduce it through Mr. Fritchey. 
He was not present and his testimony was stricken and 
later Mr. Stern so testified. I am simply presenting evi- 
dence to rebut that new evidence introduced during the 
respondent defense. 

I might add, however, that throughout this entire pro- 
ceeding the Examiner permitted into this record evidence 
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tending to show that during the bargaining negotia- 
1207 tions the representatives of the company did not tell 

the representatives of the union anything about this 
new equipment without going into the details. This area is 
within the area that the Examiner has permitted as evi- 
dence in this proceeding. 

Trial Examiner: I am going to take the testimony merely 
to answer the testimony I believe of Mr. Stern, which he 
made yesterday. 

I think the objection that the question was leading in 
nature is perfectly valid and although it is probably point- 
less to rephrase the question, I will ask you to rephrase 
the question. 

Q. (By Mr. Sachs) Mr. Moore, can you say whether or 
not Mr. Manbeck on February 21st made any effeet — did 
he make any reference to a rumor that the, company had 
brought in some new equipment? 

Mr. Sundlun: I object. It is leading. 

Trial Examiner: Let it go in. 

The Witness: He did not to the best of my recollection, 
and T was present at all hearings. 

Trial Examiner: Just answer the question. That portion 
of the witness’ testimony beginning with “I was present at 
all meetings” will be stricken. 

Q. (By Mr. Sachs) At some time during the negotiations 
did some union representative make a statement along 

the lines that he had heard something about new 
1208 equipment? 
Mr. Sundlun: Objection. Leading. 

Trial Examiner: That also is leading, Mr. Sachs. Tam 
going to sustain the objection. 

Q. (By Mr. Sachs) Mr. Moore, was anything said by 
any union representatives in connection with new equip- 
ment, photon and photosetting at any of the bargaining 
negotiations? 

Trial Examiner: Just answer yes or no. 

The Witness: No, with the exception of the last day. 
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Q. (By Mr. Sachs) What took place on the last day? 
A. We got information that the machinery was being in- 
stalled. 

Q. Did some representatives of the union make a state- 
ment in connection with that or ask a question of the rep- 
resentatives of the company? A, They did. The representa- 
tives of the company were asked if it were true they were 
installing teletype and photon and so on at that moment. 

Q. Who asked that question? A, Mr. Taub. 

Q. Whether or not that was the first time that any ref- 
erence to that new equipment was made during the collec- 
tive bargaining negotiations — do you know that? A, It 


was. 
Mr. Sachs: I have no further questions. 
Trial Examiner: Do you have anything? 
1209 Mr. Spelman: I have no questions. 
Trial Examiner: You may cross-examine the wit- 


ness. 
Cross Examination 


Q. (By Mr. Sundlun) Your name is Mr. Moore? A. That 
is right. 

Q. Are you sometimes referred to as Tiny? A, That is 
right. 

Q. Mr. Moore, you say you were present during all of 
the negotiations during the month of February, 1959. Ts 
that correct? A. That was stricken from the testimony. 

Trial Examiner: Just answer the question. 

The Witness: Yes. 

Q. (By Mr. Sundlun) But there were some sessions when 
Mr. Taub was not present, is that correct? A. That is true. 

Q. How many sessions was he not present? A. I believe 
it was two. 

Q. Do you recall which of the two they were? A. No, I 
couldn’t be sure of that. It was the 21st was one. What the 
other one was, I don’t know. Saturday was the 21st. The 
other one I am not sure what the date was he was absent. 
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Q. You were there during them all? A. That is right. 
Q. Based upon your answers that you were there during 
them all, I will ask you whether you recall any con- 
1210 versation or discussion at all, and I believe this 
question can be answered yes or no, concerning the 
so-called company counter-proposals? A. Yes, there was 
discussion, 

Q. Was there much discussion or just a little? 

Mr. Sachs: I am going to object to that question. 

Trial Examiner: Overruled. Answer the question. 

The Witness: Yes, there was quite a bit. 

Q. (By Mr. Sundlun) Discussed at practically each of 
the sessions? A. Not so much discussion of the proposals, 
but the fact that they had submitted a counter-proposal 
covering that. 

Q. Were you at all familiar with the subject matter 
covered by those counter-proposals? A, Yes, very much. 

Q. What were the points covered by that counter-pro- 
posal if you recall? 

Mr. Sachs: I object. I think we are going into the details 
of the collective bargaining negotiations. 

Trial Examiner: T know we are. On this counter-proposal, 
if you will recall correctly, [ did not let it in at first. ] 
carefully excluded any evidence regarding it and then the 
attorney for the charging parties carefully put this counter- 
proposal into the record and raised it and opened the door 
wide. I think we are going to let it go in. 

Mr. Sachs: May I be heard? 

1211 Trial Examiner: You may. 

Mr. Sachs: I would like to refresh the Examiner's 
recollection as to the circumstances under which that ex- 
hibit was introduced. 

Respondent's counsel opened line of inquiry when Mr. 
Kane, the composing room foreman, was on the stand, in 
which they asked him some questions concerning that 
counter-proposal and the counter-proposal was offered by 
counsel for the charging party in connection with that line 
of inquiry. 
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Trial Examiner: That is right. 

Mr. Sachs: It was not offered, Mr. Examiner, in con- 
nection with the collective bargaining negotiations. 

Trial Examiner: It is in here and it wasn’t at that time 
limited. It was put in and there it is and you are going 
to have to abide by it being there. 

Mr. Spelman: I would like the record to record an objec- 
tion on my part on the same line, Mr. Sachs has just made. 

Trial Examiner: You have an objection to the entire line 
of questioning that will not be put to the witness, I pre- 
sume, regarding negotiations on the counter-proposal ? 

You may proceed. 

Mr. Sundlun: May I have an answer to the pending 
question? 

Trial Examiner: Will you read it back? 


(Question read.) 


The Witness: The points discussed were that they 
would not bargain on union foreman and they would not 
bargain on jurisdiction and they would not bargain on 
what he called the so-called union shop, closed shop, and 
inclusion of ITU laws in the contract. 

Q. (By Mr. Sundlun) Four points, is that correct? A. 
That is correct. 

Q. In addition, was there any discussion with direct 
reference to those counter-proposals concerning reproduc- 
tion? A. Yes. 

Q. In your answer you used the words “they would not 
bargain.” Who are you talking about? A, The publisher’s 
representatives. 

Q. When you used the word “he” who were you referring 
to? A. Mr. Hahn. 

Q. Mr. Moore, with regard to one of the four points that 
you talked about, to-wit, jurisdiction, did that have any- 
thing to do with photon and teletypesetters? A. Yes. 

Q. What? 

Trial Examiner: Just a minute. At the risk of reversible 
error and seeming inconsistency and I don’t believe I am 


inconsistent, except for the testimony that there was dis- 
cussion regarding the counter-proposal, that certain items 
were discussed I will take more evidence as to what 
1213. was said, what was said by either party bacix and 
forth, the offers and counter-offers during the meet- 
ings I will not permit in this record. 

Mr. Sundlun: I am not the least bit interested in what 
went back and forth. I think the line of questioning will 
become obvious in a minute. 

Trial Examiner: Go ahead. 

Q. (By Mr. Sundlun) In short, however, one of the four 
points that you mentioned, the jurisdiction point, was con- 
cerned with teletypesetters and photon, was it not? A. That 
is right. 

Q. And there was discussion about this jurisdiction point 
during the course of the negotiations? A. There were dis- 
cussions to this extent; that it is illegal and he had no right 
to discuss it other than just the jurisdiction would come to 
that. He said it was illegal and I am not required to dis- 
cuss that. 

Q. I show you what has been marked charging party’s 
exhibit No. 14 and ask you whether you have ever seen 
that document before? A. I have seen it. 

Q. Was that the so-called company counter-proposals 
about which you have heen testifying. A. Yes. 

Q. And this point on that document that is labeled 
“jurisdiction” is the same point that you have been talking 

about here in your testimony with reference to tele- 
1214. typesetter and photon? A. Yes. 

Q. During the course of these discussions, did you 
personally, Mr. Moore, ever participate in these discus- 
sions at all? A. Oh, yes. 

Q. You talked? A. Oh, ves. 

Q. Did Mr. Manbeck talk? A. Yes. 

Q. Did Mr. Taub talk? A. Yes. 

Q. Did Mr. Moore talk? A. Iam Mr. Moore. 

Q. I mean Mr. Morris. A. Yes. 

Q. Everybody at some point or another had something 
to say? A. Yes. 
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Q. Was there any one of you who did not have any- 
thing to say on this point about jurisdiction? A, I can’t 
answer that because we all talked during the negotiations. 
Whether anybody didn’t say anything about jurisdiction, 
I couldn’t say. 

Q. The matter of jurisdiction was a matter for discus- 
sion by practically all of the parties during the whole 

of the negotiating session? A. There wasn’t any- 
1215 thing to discuss because Mr. Kane made the state- 

ment he didn’t have to discuss it because it was vio- 
lation of law. 

Q. Which is it? Was the jurisdiction point discussed? 
A. To the extent that I say. 

Q. Did people open their mouths and talk about it or 
did they just sit quiet and never say a word about it? A. We 
would ask to discuss it and he said we don’t have to discuss 
it; it is against the law. 

Q. This was with reference to the teletypesetter and 
photon? A. That was in the jurisdiction clause. I don’t re- 
member that photon or teletypesetter either one was men- 
tioned in words, but it was in the jurisdictional language. 

Q. What did you think you were talking about when you 
were talking about jurisdictional clause number 7? A. We 
were talking about jurisdiction of all machinery. 

Q. Have yau read those clauses in the contract? A. Yes. 

Q. Do you know they specifically refer to teletypesetter? 
A. Yes. 

Q. So that when you were discussing jurisdiction, was 
there any doubt in your mind as to whether or not you 
were discussing teletvpesetter? A. It didn’t come to my 

mind that we were discussing teletypesetter. We 
1216 were discussing all machinery. 
Q. What machinery? A. All machinery that is 
used to get out a newspaper in the composing room. 

Q. Name the pieces that were in your mind. A. Linotype 
machine, Ludlow machine, saws, photosetting machines; 
there is dozens of kinds of them. 


Q. I want to know what kind of machinery you were 
talking about when you were discussing jurisdiction? A. 
All of them. 

Q. You have only named certain ones. Are there any 
you have not named? A, The clause reads, “Photo composi- 
tion such as” and then names several machines like photon, 
photosetter, Bright type. 

Q. Mr. Moore, there was a Ludlow machine in the plant 
at that time, was there not? A. Really, I don’t know. 

Q. Was there a linotype machine in there? A. Yes. 

Q. Was there a saw in there? A. Yes. 

Q. Was there a TTS machine in there? A. Not to my 
knowledge. 

Q. Was there a photosetter or photon machine in there? 

A. Not to my knowledge. 
Q. I refer you to this charging party exhibit, No. 
14, Mr. Moore, and in particular to the language 
which states that the jurisdiction clause is too broad in 
that it is designed to include a non-existing unit on future 
job operations, and ask you whether or not you had any 
idea what that document was talking about when it talked 
about a non-existent unit? A. Yes. 

Q. What did you think that language with reference to 
2 non-existent unit had reference to? A. Any phototype- 
setting machines or teletypesetting inachines of any make. 

Q. So there was no doubt in your mind when you were 
discussing jurisdiction you were in fact discussing TTS 
and Photon? A. We did not discuss other than the fact he 
would say it was against the law. 

Q. This subject was discussed at each of the discussions? 
A. Lcouldn’t say each, but it was brought up a number of 
times. 

Mr. Sundlun: No further questions. 

Trial Examiner: Anything else? 

Q. (By Mr. Sachs) Mr. Moore, I show you what has 
been introduced in this proceeding as General Counsel 
Exhibit 2, the contract which expired on February 28, 1959, 
and ask you to look at the jurisdiction clause in that con- 
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tract and to tell us the different things that are referred 
to in that clause by way of equipment. 
1218 Mr. Sundlun: I object. 
Trial examiner: Overruled. 

The Witness: Shall I read the section? 

Q. (By Mr. Sachs) Yes, read all the different types of 
work that is contained in the section. A. The jurisdiction 
of the unrecognized under this agreement is defined as all 
of the composing room work of the publisher and includes 
all of the work performed by hand compositors, operators 
and machinists for all typesetting machines, teletypesetting 
equipment and any and all phototypesetting machines, 
(such as photosetter, linofilm, monophovo, photon, Hadego, 
Typro, Protype, Filmotype and Coxhead-liner. 

Trial Examiner: This document is in evidence. Isn’t it 
enough to tell us the number? 

Mr. Sachs: Yes. 

Q. (By Mr. Sachs) Is it jurisdictional clause — is that 
clause section 7-D1 to Section 7-D7 of that contract? A. 
That is right. 

Q. And what was Mr. Hahn’s proposal with reference 
to that clause? A. Mr. Hahn’s proposal was that it was 
illegal and he did not have to discuss it; it was too broad. 

Q. In connection with any discussion which you may 
have had with regard to the jurisdictional clause, was there 

ever any reference to photon or TTS as such? A. No, 
1219 Q. In your answers to questions which were asked 
you by Mr. Sundlun in that connection, were you not 
referring to the list of devices that are set forth in Section 
7 of the contract? A. That is right. No individual machine. 

Mr. Sachs: I have no further questions. 

Q. (By Mr. Sundlun) Mr. Moore, I tender you general 
counsel Exhibit No. 2 and I refer you to page 6 thereof 
and I ask you, if you know, as to whether at the time of 
the negotiations that you are talking about there were em- 
ployed in the plant of the Northern Virginia Sun any hand 
compositors? 


437 


Mr. Sachs: I object. I put this witness on for very limited 
testimony. Counsel took him over new fields over my ob- 
jection. 

I merely asked one or two questions to clarify his testi- 
mony so there would be no misunderstanding. I don’t think 
this is the time and place in this procecdings to open up 
a new subject. 

Trial Examiner: I will sustain the objection. 

Mr. Sundlun: If you will recall the last question which 
Mr. Sachs asked the witness, his question was was there 
any direct reference to TTS and to the photon and the 
Witness’ answer in substance was no. Previously under 

cross-examination the witness had acknowledged 
1220 that there had been discussion concerning jurisdic- 

tion; that there had been discussion concerning the 
company counter-proposals, and that it was his under- 
standing that the language “non-existent unit,” as used 
in the proposal referred to TTS and photon. So there can 
be no misunderstanding in either the witness’ mind or on 
the record, I propose to ask the witness whether there was 
present in the company plant each of the various machin- 
cries that are listed in the exhibit which has been used by 
Mr. Sachs. 

I submit the result of this examination will show that 
there was in the company’s plant all of the equipment listed 
here in except TTS and photon, photocomposition work. 
Consequently, any discussion concerning jurisdiction at 
that point can only have had reference to teletypesetter 
and photon composition. 

Trial Examiner: I will not change the ruling. 

Q. (By Mr. Sundlun) Mr. Moore, I refer you to page 
seven of the contract and to paragraph 7-D-3 which ap- 
pears at the top of the page and ask you as to whether 
there was any discussion at the sessions concerning that 
paragraph. 

Mr. Sachs: T will object on the same basis. 

Trial Examiner: What is the paragraph about? 
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Mr. Sundlun: The paragraph reads, “Should the pub- 
lisher introduce any photosetting process machinery or 
equipment other than phototypesetting processes, machin- 

ery or equipment covered by subparagraph (2) 
1221 above that functions as a substitute for or evolution 
of the typesetting processes for composing room 
work, the publisher will grant the union jurisdiction over 
such process, machinery or equipment and the processing 
and paste make-up of the material emanating therefrom. 


“No employer shall make any other contract covering 
such work. It is then not the intention of this section to 
require the publisher to invade the recognized jurisdiction 
of another union.” 


Trial Examiner: I don’t think we will get into that. 

Q. (By Mr. Sundlun) Mr. Moore, I refer to page S and 
in particular to that page — paragraph 7-G on that page 
and ask you as to whether there was discussion concern- 
ing that paragraph? 

Trial Examiner: What does that refer to? 

Mr. Sundlun: Paragraph reads as follows: “The union 
and publisher are agreed that both would benefit from an 
experimental program during the term of this agreement 
covering the introduction, operation and use of teletype- 
setting equipment. In order to facilitate the carrying out 
of such experimental program, they agree as follows: 


(1) The publisher grants to the union jurisdiction over 
the operation of the device named above: 
(2) The union and publisher shall each designate 
immediately two representatives to serve on a Com- 
1222 mittee to be known as the Joint Experimental Com- 
mittee, and 


(3) The Joint Experimental Committee shall proceed 
with all due diligence to gather information relating to 
the operation of the device named above and to work out 
procedures and conditions covering the introduction of 
training for proper management requirements, standards 
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of competency, scales of wages and other matters pertain- 
ing to their use and operation.” 

Paragraph 5 I call your attention to. 

Trial Examiner: I asked him what this was about. I have 
acopy of it. 

Mr. Sundlun: Paragraph 5 states in substance that the 
union can order the publisher upon 72-hours notice to re- 
move the equipment from his plant. 

Trial Examiner: All right. We will not take the evidence. 
Off the record. 


Robert Taub 


1293 was recalled as a witness and, having been previous- 
ly duly sworn, was examined and testified further 
as follows: 


Direct Examination 


Q. (By Mr. Sachs) Mr. Taub — 


Trial Examiner: You are the same Robert Taub who 
testified here the second day of this hearing? 

The Witness: I am. 

Q. (By Mr. Sachs) Mr. Taub, when you testified before 
you told us about a telephone call that you received from 
Mr. Hahn I think you said which was about five months 
before the contract expired, in which he inquired or asked 
some questions about photon and then 1 believe you testi- 
fied about a subsequent telephone call that Mr. Hahn made 
to you on that same subject matter. Do you reeall that 
testimony? A. Yes, I do. 

Q. In any of those telephone conversations was there 
any reference made to the subject matter of rates of pay 
in connection with personnel who may be employed in con- 
nection with the operation of the photon and its related 
products? A. No, sir. 

Q. Did you have any further conversations on the tele- 
phone with Mr. Hahn coneerning the subject of photon 
other than what you have testified to? A. No, sir. 
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Q. Did you have any conversations with Mr. Hahn in 

which reference was made to wage rates for jobs 

1224 in connection with teletypesetter or teletypesetter 
equipment? A. No, sir. 

Q. Was there any conversation that you had with Mr. 
Hahn in which the teletypesetter or teletypesetter equip- 
ment was mentioned? A. On the last meeting of the negotia- 
tions when we found out that they were installing it. We 
tried to get the publisher’s representatives to negotiate 
our jurisdictional clause and that was it. 

Q. Mr. Taub, I show you a copy of what has been intro- 
duced in this proceeding as respondent Exhibit 8, a letter 
addressed to you signed by Clayton Fritchey. Would you 
read that, please? A. Yes, I recall this letter. 

Trial Examiner: We will take a short recess because of 
the noise in the hall. 


(Short recess taken.) 


Trial Examiner: The hearing will resume. 

Q. (By Mr. Sachs) Mr. Taub, have you read respondent 
Exhibit No. 8? A. Yes, I have. 

Q. State whether or not you had a telephone call with 
Mr. Hahn following the receipt of that letter. A. Yes, sir. 

Q. What was that conversation? Strike that. 
1225 When did that telephone conversation take place? 
A. I don’t recall the exact date now. 

Q. What is your best recollection as to when it took place 
with reference to the receipt of that letter? A. A day or 
two after. 

Q. What was the conversation you had with him? A. 
What we discussed was the expiration date of the contract 
and I tried to convince him to go along with this change 
so the dates will all be uniform in the newspaper field. 

Q. Was there any reference in that conversation to the 
subject matter of wage rates? A. No, sir. 

Q. Was there any reference to that subject matter in 
any subsequent conversation you had with Mr. Hahn? A. 
No, sir. 


441 


Mr. Sachs: I have no further questions. 

Trial Examiner: Do vou have anything, Mr. Spelman? 
Mr. Spelman: Nothing, Mr. Examiner. 

Trial Examiner: Cross-examination? 


Cross Examination 


Q. (By Mr. Sundlun) You do agree, don’t you, you did 
have a telephone conversation with Mr. Hahn concerning 
the availability of photon personnel in your union? 

A. Yes, sir. 
1226 Q. And you do agree that you said at that time in 
substance that you did not have available any 
trained operators in this area? A. I did. 

Q. And you do agree, or do you agree that when you so 
reported subsequently that Mr. Hahn asked you to make 
some inquiry whether such personnel was available other 
than in the District of Columbia? A. I don’t recall that, 
beeause the second phone call from Mr. Hahn cancelled 
anything to be done because he told me the Northern Vir- 
ginia Sun decided not to get photon. 

Q. Do you recall whether you did make any inquiry as 
to whether photon operators were available at places other 
than the District of Columbia? A. I do not. 

Q. You and Mr. Hahn are at least in agreement. 

Mr. Taub, vou do agree, do you not, that after receiving 
this letter, Respondent Exhibit No. 8, you did make a tele- 
phone call to Mr. Hahn? A. I certainly did. 

Q. And, as I understand your testimony under cross- 
examination or direct examination from Mr. Sachs, your 
only interest in that telephone call was to try and get the 
Sun to change its mind about refusing the six-month ex- 

tension, is that correct? A. Exactly right. 
1227 Q. Were you at all disturbed or upset that they 
had declined to extend the contract for six months? 
A. Negotiations always disturb me. 

Q. I am not asking you about always. A. I don’t know 
what you mean by disturbed. Do you mean did I feel badly 
about it? 
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Q. If that is how you become disturbed, yes. A. All I got 
was the answer and that was it. There was no feeling on 
my part after it was over. 

Q. Was there any curiosity on your part as to why they 
had refused to extend? A. No. 

Q. A matter of no interest to you? 

Mr. Sachs: Excuse me. He hadn’t completed his answer. 

The Witness: Because Mr. Hahn was the one that told 
me he wants a different date from the downtown papers. 
That is all that was said to me and that is all I heard from 
him until I received that letter. I tried again and that was 
the end of it. 

Q. (By Mr. Sundlun) My question to you, I think, is a 
simple one. Did you have any interest in inquiring as to 
why the Sun did not wish to accept your offer of a six- 
month extension at no increase in scale? A. No, not after 
the explanation from Mr. Hahn. 

Q. If I understand your testimony, all Mr. Hahn 
1228 said was no, we don’t want to extend. Is that cor- 


rect? A. There wasn’t anything I could do about that. 

Q. And you made no inquiry as to why they didn’t want 
to extend? A. I thought I answered that when I said that 
Mr. Hahn wanted a different date from the downtown 


newspapers. 

Q. And you read this letter? A. I certainly did. 

Q. And you read this language which states, and I 
quote, “We have consistently emphasized that the condi- 
tions of employment suitable to the large Washington 
newspapers cannot be applied to the Northern Virginia 
Sun without serious adverse consequences to the Sun.” 

At the time you received this letter, you were aware of 
that language in it? A. Yes. 

Q. Did you know what Mr. Hahn meant by that language? 

Mr. Sachs: I think the witness should be shown the letter 
instead of taking the statement out of context. 

Trial Examiner: Let the record show the witness now 
has the letter. 
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The Witness: What is the question? 
Trial Examiner: Wi] you read the question? 


(Question read.) 


The Witness: This letter was received from a Mr. 
1229 Clayton Fritchey. What Mr. Hahn had in mind I 
couldn’t tell you. 

Q. (By Mr. Sundlun) Do you know what Mr. Fritchey 
had in mind? A. I didn’t diseuss it with Mr. Fritchey. 

Q. | asked you if you knew what he meant? A. I re- 
peated — 

Q. I will repeat the question. Did you know what Mr. 
Fritchey meant by that language? A. No, I couldn't def- 
initely pinpoint it down to complete knowledge of what Mr. 
F ritchie had in mind. 

Q. Did you have any knowledge as of the time you re- 
ceived that letter as to what Mr. Fritchey meant by the 
language that I quoted to you? 

Mr. Sachs: Objection. That is the same question he asked 
hefore. 

Trial Examiner: I think the witness has answered it to 
the best of his ability. He says he doesn’t know. 

Mr. Sundlun: If he said that that would be one thing, 
but he didn’t say that. His answer was that he had some 
knowledge but he wasn’t absolutely sure. 

Mr. Sachs: There is a statement in the letter which 
speaks for itself. Are you inquiring whether he is aware 
of some hidden meaning which is not apparent in the 
letter? 

Mr. Sundlun: I am asking if he understands what 

that language means. 
1230 Trial Examiner: The letter is there and the man 
has testified. Any inference that can be drawn will 
be drawn. 

Q. (By Mr. Sundlun) Mr. Taub, taking the Examiner’s 
interpretation of your testimony, which is that you didn’t 
have any knowledge, I ask you against that background 
if you did have no knowledge as to whether you ever made 
any inquiry of Mr. Hahn in the telephone conversation 
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after receipt of that letter as to what he meant by these 
adverse economic conditions? A. We did not discuss these 
paragraphs, paragraph by paragraph. The only answer I 
got from Mr. Hahn is that they refused to change the date. 
We did not discuss these paragraphs at all in this letter. 

Q. Despite the fact that the letter refers to an inability 
to continue on with what the letter describes, if I recall 
correctly as adverse economic conditions you made no in- 
quiry of Mr. Hahn at that time as to what economic adverse 
conditions he was talking about or Mr. Fritchey was talk- 
ing about, is that or is that not correct? 

Mr. Sachs: Objection. 

Trial Examiner: Sustained. 

Q. (By Mr. Sundlun) Now, Mr. Taub, you too were 
aware of the company counter-proposals, were you not? 
A. Yes, sir. 

Q. You too were aware of the jurisdiction point 

made therein, were you not? A. Yes, sir. 
1231 Q. And you too, I assume were aware of the fact 
that jurisdiction point dealt primarily with tele- 
typesetter and photon, were you not? A. Primarily? 

Q. That is what I said. 

Mr. Sachs: I have an objection to this. T was overruled 
before. T didn’t want to go through the same motion. T 
would like the record to show I have an objection to this 
line of questioning. 

Trial Examiner: You have an objection. Answer the 
question. 

Mr. Sachs: I think he did. 

The Witness: The jurisdictional clause is a complete 
package. We attempted to discuss jurisdiction but Mr. 
Hahn, all he told us was we don’t have to discuss it and 
we never got into it item by item. 

Q. (By Mr. Sundlun) Let’s not try and fence with each 
other, Is there any — 

Mr. Sachs: I object to characterization of the witness’ 
testimony. 

Trial Examiner: I will sustain it and it may be stricken. 
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Q. (By Mr. Sundlun) Let’s see if you can answer this 
simple question. 

Did you or did you not understand the jurisdiction 

1232 clause in the counter proposals be directed to the 

subject of teletypesetter and photon? A. No, sir. It 

was a complete package of the work we do in the compos- 

ing room. That is the only way we negotiated. We don’t 

bring it down. We didn’t have an opportunity to discuss 
item by item with your representatives. 

Q. Would you have discussed TTS and photon? 

Trial Examiner: You need not answer the question. 

Q. (By Mr. Sundlun) Would you even concede, Mr. Taub, 
that TTS and photon was part of the subject covered by 
the jurisdiction clause? 

Mr. Sachs: Objection. 

Trial Examiner: Sustained. 

The witness has answered the question at least three 
times. I don’t think it is necessary to go into it any more. 

Q. (By Mr. Sundlun) Mr. Taub, on your direct exami- 
nation — 

Trial Examiner: Are you referring now to his examina- 
tion during rebuttal? 

Mr. Sundlun: Yes, sir, this afternoon, the third ques- 
tion asked of him. 

Q. (By Mr. Sundlun) You gave an answering — your 
answer said that “We could not negotiate our jurisdic- 
tional clause.” What do you mean negotiate your jurisdic- 
tional clause? A. I thought I explained that some time ago, 

that Mr. Hahn refused to discuss the jurisdictional 
1233 clause. He kept saying that it was illegal and he did 

not have to discuss it. That is what I meant by that 
answer. 

Q. I am not asking you what Mr. Hahn said. T am ask- 
ing you what you mean by using the words “negotiate our 
jurisdictional clause.” 

Trial Examiner: T think the witness has answered the 
question, He has answered the question at least five or 
six times that he was unable to negotiate the clause be- 

‘ause your man wouldn't negotiate with him. 
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I think that is in the record. Let’s not badger the witness. 

Mr. Sundlun: I would submit that is something impos- 
sible to accomplish. 

Trial Examiner: What is impossible to accomplish? 

Mr. Sundlun: Badger this witness. 

Trial Examiner: We are not interested in whether you 
get him riled up; it is whether you attempt to get him 
riled up. Off the record. 

(Discussion off the record.) 

Trial Examiner: Back on the record. 

Q. (By Mr. Sundlun) Mr. Taub, after you got the counter 
proposals in January of 1959, did you or did you not make 
a telephone call to Mr. Hahn? 

Mr. Sachs: Objection. 

Trial Examiner: Overruled. Answer the question. 
1234 The Witness: I imagine I do to set up meetings. 

Q. (By Mr. Sundlun) Do you know whether you 
did or you just imagine? A. I can’t recall. 

Q. Did you know you were going to receive the counter 
proposals before you did receive them? 

Trial Examiner: You need not answer the question. 

Mr. Sundlun: No further questions. 

Trial Examiner: Anything else? 

Mr. Sachs: No questions. 

Mr. Spelman: No questions. 

Trial Examiner: You may be excused. 


(Witness excused.) 


Monty Morris 
was called as a witness on behalf of General Counsel and, 
having been first duly sworn, was examined and testified 
as. follows: 


Mr. Amram: Before we start with the next witness, Mr. 
Examiner, may I with all due respect note on the record 
an objection on behalf of the respondents to the rulings 
of the Examiner which in effect declined to permit respond- 
ent’s counsel to engage in adequate cross-examination of 
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Mr. Taub with respect to the matters which were indicated 
by the cross-examination. 
You have ruled and, of course, we obey your ruling 
1935 implicitly, but I would like a note made of this 
simply for the record. 

Trial Examiner: That sounds very formidable and I 
presume if we didn’t have a record that will show whether 
or not I made an erroneous ruling or whether or not I 
unduly cut you off from something you had a right to have 
access to, I ought to be worried about it. 

T assure you I am not at all perturbed. Thank you very 
much. 

Direct Examination 


Q. (By Mr. Sachs) State your name and address. A. 
Monty Morris, 4638 Livingston Road, Southeast, Washing- 
ton, D.C. 

Q. State whether or not you are a member of the Seale 
Committee of Columbia Typographical Union, Local 101? 


A. Yes, I am. 

Q. Were you a member of the Scale Committee during 
February 1959? A. Yes, I was. 

Q. Evidence has been introduced in this proceeding, Mr. 
Morris, concerning — 

Mr. Sundlun: Objection. Leading. 

Trial Examiner: Go ahead. 

Q. (By Mr. Sachs) Concerning collective bargaining 

negotiations between representatives of Local 101 
1236 and representatives of Northern Virginia Sun dur- 
ing the latter part of February, 1959, were you 

present at those collective bargaining negotiations? A. Yes, 
sir, I was. 

Q. Can you recall whether or not you were present at 
all of those negotiations? A, All of them, I was, 

Q. Were you present at a collective bargaining meeting 
held on Saturday, February 21, 1959? A. Yes, sir. 

Q. Do you reeall whether or not Mr. Taub was present 
at that meeting? A. Yes, he was. 

Q. You say that he was? A. February 28th, yes he was. 


448 


Q. I asked you about a meeting of February 21st, a week 
before. A. On Saturday, no he wasn’t. 

Q. At that meeting Mr. Morris — did he state whether 
or not Mr. Manbeck made a statement with reference to 
the company’s installation of photon and teletypesetter 
equipment? 

Trial Examiner: Aren’t we merely getting cumulative 
evidence in the record? You have had two people testify 
on that already. 

Mr. Sachs: I have only had one. 
1237 The Witness: Are you talking about the February 
21st meeting? 

Mr. Sachs: Yes, sir. 

The Witness: Did he make a statement in regard to 
photon? 

Q. (By Mr. Sachs) Make a statement or ask a question, 
Mr. Manbeck? A. Not to my knowledge, he didn’t. 

Q. Tell us when the subject of the company’s installation 
of photon and teletypesetter was referred to for the first 
time during the collective bargaining negotiations? A. At 
a meeting of February 28th. 

Q. What happened on that occasion? A. On that occasion 
we were informed by telephone and one member, an em- 
ployee of the Virginia Sun came up and told us they were 
installing this equipment. That was the first knowledge we 
had of it. We asked him after lunch if they were installing 
it and if they did have that equipment. 

Q. When you say them, you mean the representatives 
of the Sun? A. That is right. 

Q. What did the representatives of the Sun respond to 
your question? A. These representatives just ignored it. 
They didn’t answer. 

Q. You say they did not answer? A, That is right. 
1238 Mr. Sachs: You may inquire. 
Mr. Sundlun: No questions. 
Trial Examiner: You may be excused. 


(Witness excused.) 
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General Counsel’s Exhibit 1M(1) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 


Case No. 5-CA-1545 
Grorce W. Bat, ET AL. 
and 


JAMES: STEWART 


First DEFENSE 

The complaint fails to state a claim upon which relief 
can be granted. 

Srconp DrreNsE 

1. Respondents deny the allegations of paragraph I. 

2. Respondents, with respect to paragraph I], admit all 
of the allegations exeept they deny their principal place 
of business is in Alexandria, Virginia. 

3. Respondents admit the allegations contained in para- 
graph ILL. 

4. Paragraph IV states no facts, but only a conclusion 
of law and necd not be admitted or denied. 

5. Respondents admit the allegations contained in para- 
graph V. 

6. Respondents deny the allegations of paragraph V1 
of the complaint. 

7. Respondents admit the allegations contained in para- 
graph VII, except that the change and announcement were 
planned on or about March 7, 1959 and posted March 9, 
1959, to take effect March 10, at night and March 11, 1959. 


8. Respondents deny each and every allegation contained 
in paragraphs VIIT, IX, X, XI, XH, and NIIL. 
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Tuirp DrereNnse 


The complainant herein was and is conspiring with the 
other individual complaints joined as coraplainants here 
and with Columbia Typographical Union, Local 101 and the 
International Typographical Union to: 


(a) Carry out and continue the long-range policy of the 
International Typographical Union, its local unions and its 
membership to defy the Congress of the United States and 
the Labor Management Relations Act. 


(b) Force the Respondents to agree to a collective 
bargaining agreement containing provisions which are 
illegal under the Labor Management Relations Act, to-wit: 

(1) a provision for a closed shop and illegal hiring 
practices ; 

(2) a provision for a union foreman 5 

(3) a provision for jurisdiction over techniques and 
processes outside the proper jurisdiction of the union. 


FourtH DEFENSE ) 


Respondents offered complainant re-employment on 
March 27, 1959 which he refused. 


Gitpert Hany, JR. 
Gilbert Hahn, Jr. 
Amram, Haun & SunpLUN 
944 Washington Building 
Washington 5, D.C. 
MitcHett J. Cooper 
1631 KX Street, N. W. 
Washington, D. C. 
Attorneys for Respondents 
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General Counsel’s Exhibit 1M(17) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 


Case No. 5-CA-1522 
Grorce W. Batu, ET AL. 
and 


Pur F, Ficciys 


First DEFENSE 


The complaint fails to state a claim upon which relief 
ean be granted, 


Seconp DEFENSE 


1. With respect to paragraph I, Respondents admit that 
the complaint was filed but deny the allegations with respect 
to service. 


2, Respondents, with respect to paragraph II, admit all 
the allegations except they deny their principal place of 
business is in Alexandria, Virginia. 


3. Respondents admit the allegations contained in para- 
graph III. 


4. Paragraph IV states no facts, but only a conclusion 
of law and need not be admitted or denied, 


5. Respondents admit the allegations contained in para- 
graph V. 

6. With respect to paragraph VI, Respondents admit 
that they discharged the complainant, Phillip F. Figgins, 
on or about March 4, 1959; but deny each and every other 
allegation contained in said paragraph. 


7. Complainant, having been discharged on March 4, 1959, 
the allegations of paragraph VIT are not relevant and are 
not admitted as to this complainant. 
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8. Respondents deny cach and every allegation contained 
in paragraphs VIII, IX, X, XI, NU, and NIIT. 


Trirp DEFENSE 


The complainant herein was and is conspiring with the 
other individual complainants joined as complainants here 
and with Columbia Typographical Union, Local 101 and the 
International Typographical Union to: 


(a) Carry out and continue the long-range policy of the 
International Typographical Union, its local unions and its 
membership to defy the Congress of the United States and 
the Labor Management Relations <Act. 


(b) Force the Respondents to agree to a collective 
bargaining agreement containing provisions which are 
illegal under the Labor Management Relations Act, to-wit: 

(1) a provision for a closed shop and illegal hiring 
practices ; 


(2) a provision for a union foreman; 


(3) a provision for jurisdiction over techniques and 
processes outside the proper jurisdiction of the union. 


FourtH DEFENSE 


The complainant was discharged for insubordination. 


Ginpert Hany, Jr. 

Gilbert Hahn, Jr. 
Amram, Haun & Sunptun 
944 Washington Building 
Washington 5, D.C. 


Mircuetu J. Coorer 
1631 K Street, N. W. 
Washington, D. C. 
Attorneys for Respondents 


AQ 
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General Counsel’s Exhibit 1M(19) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 


Case No. 5-C.A-1520 
Grorce W. Bat, ET AL. 
and 


Rosert B. Brerty 


First DrreNse 

The complaint fails to state a claim upon which relief 
can be granted. 

Srconp DEreNse 

1. With respect to paragraph I, Respondents admit that 
the complaint was filed but deny the allegations with 
respect to service. 

2, Respondents, with respect to paragraph I], admit all 
the allegations except they deny their principal place 
of business is in Alexandria, Virginia. 

3. Respondents admit the allegations contained in para- 
graph III. 


4, Paragraph IV states no facts, but only a conclusion 
of law and need not be admitted or denied. 


5. Respondents admit the allegations contained in para- 
graph V. 

6. With respect to paragraph VI, Respondents admit 
that they laid-off the complainant, Robert B. Bierly, on or 
about March 2, 1959; but deny each and every other 
allegation contained in said paragraph. 

7. Complainant having been laid-off on March 2, 1959, the 
allegations of paragraph VII, have no relevance and are 
not admitted as to this complainant. 
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8. Respondents deny cach and every allegation contained 
in paragraphs VIII, IX, X, XI, XI, and NIII. 


Tuirp DEFENSE 


The complainant herein was and is conspiring with the 
other individual complainants joined as complainants here 
and with Columbia Typographical Union, Local 101 and the 
International Typographical Union to: 


(a) Carry out and continue the long-range policy of the 
International Typographical Union, its local unions and its 
membership to defy the Congress of the United States and 
the Labor Management Relations Act. 


(b) Force the Respondents to agree to a collective 
bargaining agreement containing provisions which are 
illegal under the Labor Management Relations Act, to-wit: 


(1) a provision for a closed shop and illegal hiring 
practices ; 
(2) a provision for a union foreman; 


(3) a provision for jurisdiction over techniques and 
processes outside the proper jurisdiction of the union. 


FourtH DEFENSE 


The complainant was laid-off because he was a proof- 
reader and the job of proof-reader was eliminated for 
economic reasons. 

GiupertT Haun, Jr. 

Gilbert Hahn, Jr. 
Amram, Haun & Suxptun 
944 Washington Building 
Washington 5, D. C. 

MitcHet, J. CooPer 
1631 K Street, N. W. 
Washington, D. C. 

Attorneys for Respondents 
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General Counsel’s Exhibit 1M(27) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 


Case No. 5-C.A-1509 
Grorce W. Batt, ET AL, 
and 


Criypr Kk. SoutHwarpD 


First DEFENSE 

The complaint fails to state a claim upon which relief 
‘an be granted. 

Srconp DEFENSE 

1. With respect to paragraph I, Respondents admit that 
the complaint was filed but deny the allegations with respect 
to service. 

2, Respondents, with respect to paragraph II, admit all 
the allegations except they deny their principal place 
of business is in Alexandria, Virginia. 

3. Respondents admit the allegations contained in para- 
graph III. 


4. Paragraph IV states no facts, but only a conclusion 
of law and need not be admitted or denied. 


5. Respondents admit the allegations contained in para- 
graph V. 

6. With respect to paragraph VT, Respondents deny that 
the complainant, Clyde KH. Southward was discharged but 
admit that on or about March 1, 1959 was refused work 
and deny each and every other allegation contained in 
said paragraph. 

7. Complainant having been refused work on March 1, 
1959, the allegations of paragraph VIT have no relevance 
and are not admitted as to this complainant. 

8, Respondents deny each and every allegation contained 
in paragraphs VII, IX, X, XI, XII, and XUI. 
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Tuirp DEFENSE 


The complainant herein was and is conspiring with the 
other individual complainants joined as complainants here 
and with Columbia Typographical Union, Local 101 and the 
International Typographical Union to: 


(a) Carry out and continue the long-range policy of the 
International Typographical Union, its local unions and its 
membership to defy the Congress of the United States and 
the Labor Management Relations Act. 


(b) Force the Respondents to agree to a collective 
bargaining agreement containing provisions which are 
illegal under the Labor Management Relations Act, to-wit: 

(1) a provision for a closed shop and illegal hiring 
practices ; 


(2) a provision for a union foreman; 


(3) a provision for jurisdiction over techniques and 
processes outside the proper jurisdiction of the Union. 


Fourtn DEFENSE 


The Complainant was refused work beeause he was not 
a regular employee and because his services were not 
required. 


Firto DEreNsE 


Respondents offered the Complainant work on March 12, 
1959 which he refused. 
Gitgert Hany, Jr. 
Gilbert Hahn, Jr. 
Amram, Haun & SUNDLUN 
944 Washington Building 
Washington 5, D. C. 


MitcHett J. Coorer 
1631 K Street, N. W. 
Washington, D. C. 
Attorneys for Respondents 
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General Counsel’s Exhibit 1M(28) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 


Case No, 5-CA-1508 
Grorce W. Bau, ET AL. 
and 
Rocer W. WuHeexer, JR. 


First Derense 

The complaint fails to state a claim upon which relief 
“an be granted. 

Srconp Derensr 

1. With respect to paragraph T, Respondents admit that 
the complaint was filed but deny the allegations with respect 
to service. 

2, Respondents, with respect to paragraph IT, admit all 
the allegations except they deny their principal place 
of business is in Alexandria, Virginia. 

3. Respondents admit the allegations contained in para- 
graph III. 

4. Paragraph IV states no facts, but only a conclusion 
of law and need not be admitted or denied. 

5. Respondents admit the allegations contained in para- 
graph V. 

6. With respect to paragraph VI, Respondents admit 
that they laid off the complainant, Roger W. Wheeler, Jr., 
on or about March 1, 1959; but deny each and every other 
allegation contained in said paragraph. 

7. Complainant, having been laid off on March 1, 1959, 
the allegations of paragraph VII have no relevance and 
are not admitted as to this complainant. 


§. Respondents deny cach and every allegation contained 
in paragraphs VIII, IX, X, NI, XII, and NIT. 
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Tuirp DEFENSE 


The complainant herein was and is conspiring with the 
other individual complainants joined as complainants here 
and with Columbia Typographical Union, Local 101 and the 
International Typographical Union to: 


(a) Carry out and continue the long-range policy of the 
International Typographical Union, its local unions and its 
membership to defy the Congress of the United States and 
the Labor Management Relations Act. 


(b) Force the Respondents to agree to a collective 
bargaining agreement containing provisions which are 
illegal under the Labor Management Relations Act, to-wit : 


(1) a provision for a closed shop and illegal hiring 
practices ; 


(2) a provision for a union foreman; 


(3) a provision for jurisdiction over techniques and 


processes outside the proper jurisdiction of the union. 


Fourtu DrEreNsE 


The complainant was laid off because the Respondents 
converted to new processes making necessary a reduction 
in force in complainant’s department. 


FirtH DEFENSE 


Respondents offered the complainant re-employment 
March 12, 1959, and March 21, 1959, which he refused. 


Gitpert Hann, Jr. 

Gilbert Hahn, Jr. 
Amram, Haun & SunDLUN 
944 Washington Building 
Washington 5, D. C. 


MircHe, J. Cooper 
1631 K Street, N. W. 
Washington, D. C. 
Attorneys for Respondents 
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General Counsel’s Exhibit No. 2 


AGREEMENT AND 
ScaLe or Prices 
between 
Nortnern Viratnta Sun Pusiisuinc Co. 
and 
Cotumsia TypocrapuicaL Union, No. 101 


This agreement made and entered into this Ist day of 
March 1958, by and between the Northern Virginia Sun 
Publishing Co., Arlington, Virginia, hereinafter referred to 
as the publisher and/or the Office and Columbia Typo- 
graphical Union, No. 101, hereinafter referred to as the 
Union. 


The language and spirit of this agreement guarantee the 
prompt and faithful performance by the Union and the 
Publisher of all obligations imposed by the terms of this 
agreement, all without waiting for the consideration or 
adjustment of any differences of opinion respecting the 
rights of either party. Both parties agree that whenever 
any differences of opinion as to the rights of either under 
the agreement shall arise, or whenever any dispute as to 
the construction of the agreement or any of its provisions 
takes place, such difference or dispute shall be promptly 
resolved in the manner provided in this agreement without 
strike, lockout, diminution, or interruption of any kind, 
to the end that fruitless controversies shall be avoided, 
good fecling and harmonious relations be maintained, and 
the prosecution of the business in which the parties have 
a community of interest shall be assured. 


Section 1. (a) This agreement alone shall govern rela- 
tions between the parties on all subjects concerning which 
any provision is made in this agreement, and any dispute 
involving any such subjects shall be determined in accord- 
ance with the local Code of Procedure set forth in Section 
6 hereof. 
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(b) The General Laws of the International Typographi- 
cal Union, in effect January 1, 1958, not in conflict with 
law, shall govern relations between the parties on those 
subjects concerning which no provision is made in this 
agreement. 


Section 2. To the best knowledge and belief of the parties 
this agreement now contains no provision that is contrary 
to Federal or other law. If, however, any provision of this 
agreement is held contrary to any local or Federal law by 
a court of competent jurisdiction, such provision shall be 
continued in effect only to the extent permitted and. all 
other and remaining provisions of the agreement shall 
continue in full foree and effect during the full terms 
thereof. 


Section 3. All time covered by this agreement belongs 
to the Office. 


Term or CoNnTRACT 


Section 4. (a) This agreement shall become effective 
on Mareh 1, 1958 and shall remain in effect to and including 
February 28, 1959 except as hereinafter provided. 


(b) Not more than 90 days nor less than 60 days prior 
to February 28, 1959, either party may give the other party 
written notice of its desire to enter into a new agreement. 
If and when such notice is given, negotiations shall be en- 
tered into promptly and shall proceed with due diligence. 
Any notice given under the provisions of this section shall 
be accompanied by a copy of the proposed new agreement. 
The party receiving notice given in accordance with this 
section may deliver to the other party within 30 days a 
counter-proposal containing any proposal or proposals de- 
sired. In the event of failure of the respondent party to 
submit a counter-proposal within the 30-day period herein 
provided, the existing contract shall be considered as hav- 
ing been filed as said party’s counter-proposal. If an agree- 
ment has not been reached upon the date this agreement ex- 


461 


pires, the terms thereof shall govern during the continu- 
ance of negotiations; Provided, that after February 28, 
1959, either party may break off negotiations by giving 
notice to the other party. 


Section 5. Amendments agreed upon in negotiations shall 
become effective at the date or dates mutually agreed upon. 


Jorxt StaxpixG CoMMITTEE 


Section 6. The following local Code of Procedure is 
made part of this agreement: 


(a) A Joint Standing Committee shall be maintained to 
consist of two representatives of the Publisher and two 
representatives of the Union. In case of a vacancy through 
refusal to serve or inability to be present, a substitute 
shall be appointed immediately. 


(b) To this committee shall be referred, except as here- 
inafter provided, any controversies involving interpreta- 
tion or application of this agreement (including contro- 
vorsies over discharge) which cannot be otherwise settled 
after reasonable effort. It is understood and agreed that 
this committee is established by the terms of this agree- 
ment for the settlement of such disputes, and that the com- 
mittee is the proper body to take up such disputes and 
settle them in the manner herein provided. 


(c) If any controversy arises involving interpretation 
or application of the provisions of this agreement, the con- 
ditions prevailing prior to the controversy (except in case 
of discharge) shall be maintained until the matter is settled 
by agreement or by decision of the Joint Standing Com- 
mittee. 


(ad) Whenever there is a disagreement involving inter- 
pretation or application of the provisions of this agree- 
ment, the aggrieved party shall address the other party in 
writing, stating in full the entire grievance. 
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(e) The two parties or their representatives shall 
promptly attempt to reach an agreement. If an agreement 
satisfactory to both is reached, their decision shall be final 
and binding, subject only to appeal by either party, within 
ten days, to the Joint Standing Committee. Any decision 
by agreement or otherwise shall not be retroactive prior to 
the date the issue was first raised. 


(f) In the event of failure to reach an agreement within 
ten days of original notice, the entire matter shall be 
referred to the Joint Standing Committee, and its decision 
shall be final and binding. 


(g¢) When a controversy is referred to the Joint Stand- 
ing Committee, this committee shall convene within five 
days to hear both parties or their representatives. If no 
decision is reached within five days then a fifth member 
shall be added to the committee, who shall not be a Pub- 
lisher, a member of the Union, or a relative or employe 
of either. In case the committee is unable to agree upon 
a fifth member within seven (7) days, such fifth member 
shall be selected from a list of arbiters supplied by the 
Director of the Federal Mediation and Conciliation Service. 
The Publisher and the representatives of the Union shall 
in order determined by lot each have the right to strike 
alternately the names of persons from the list, and the 
fifth member of the Committee shall be the last name re- 
maining on said list. The decision of this Committee shall 
be final and binding. If discharged employe is reinstated, 
compensation for time lost as a result of his discharge shall 
be considered and decided by this Committee. 


(h) The controversies or disagreements which may be 
referred to the Joint Standing Committee, and decided in 
accordance with the provisions of this section, shall be 
limited exclusively and specifically to differences in the 
interpretation and enforcement of the terms of this agree- 
ment, including the question of whether, under Section 1, 
the disputed issue is covered by the terms of this agree- 
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ment, and including the interpretation of all language 
contained in this agreement. The Joint Standing Com- 
mittee may not, by its decision, provide new or different 
provisions of the agreement between the parties. 


(i) The General Laws of the International Typographi- 
eal Union shall not be subject to arbitration. Nothing con- 
tained in this paragraph shall limit or impair Section 1 of 
this Agreement. In connection with any differences or dis- 
putes which may arise between the parties to this Agree- 
ment during the life of this Agreement, both parties agree 
that they will abide by all the provisions of this Section and 
will not request or accept release from their commitment 
to arbitrate any dispute which may properly be settled by 
the Joint Standing Committee. 


(j) This Joint Standing Committee shall have no juris- 
diction pertaining to differences arising over the negotia- 
tion of any succeeding agreement. 


ConSIDERATIONS 


Seetion 7. (a) The Publisher hereby recognizes the 
Union as the exclusive bargaining representative of all 
employes covered by this agreement. 


(b) All composing room work shall be performed only 
by journeymen and apprentices except as permitted in 
Section 7 (e). 


(c) The words ‘‘employe’’ and ‘‘employes’ when used in 
this agreement shall apply to journeymen and apprentices. 
The term ‘‘journeymen and apprentices’? shall in no way 
be understood to apply exclusively to members of the 
Union. 


(d) 1. The jurisdiction of the Union recognized under 
this agreement is defined as all of the composing room 
work of the Publisher and includes all of the work per- 
formed by: hand compositors; operators and machinists 
for all typesetting machines, teletypesetting equipment and 
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any and all phototypesetting machines (such as Fotosetter, 
Linofilm, Monophoto, Photon, Hadego, Typro, Protype, 
Filmotype and Coxhead-Liner), saws, mitering machines, 
monotype and other material-making machines, Ludlow 
machines, and all other mechanical deviees which cast type 
or slugs; makeup men; bank men; proofreaders; markup 
men; copy cutters; proof press operators; and employes 
engaged in performing the work specified in subparagraphs 
(2) and (3) of this paragraph (d); and the Publisher will 
make no other contract covering such work; provided, how- 
ever, that nothing in this agreement shall be used to limit 
or impair the operation of the program provided for in 
paragraph (g) of this Section 7. 


2. The Union’s jurisdiction covers all work necessary to 
process the product emanating from the machines enumer- 
ated in Section 7, subparagraph (d) herein, including its 
development, waxing, paste-makeup, ruling, photo-proofing, 
correction and alteration of the paste-makeup serving as 
completed copy for the plate-making cameras, Paste-make- 
up includes the waxing, cutting and pasting into position of 
reproduction proof, the pasting into position of all hand- 
lettered, illustrative, border and decorative material consti- 
tuting a part of the copy, all ruling, and the taking of proofs 
on any substance by any method or process prior to the 
making of a plate. 


3. Should Publisher introduce any phototypesetting 
process, machinery or equipment (other than phototype- 
setting processes, machinery or equipment covered by sub- 
paragraph 2 above) that functions as a substitute for or 
evolution of the typesetting processes for composing room 
work, the Publisher will grant the Union jurisdiction over 
such process, machinery, or equipment and the processing 
and paste-makeup of the material emanating therefrom. No 
employer shall make any other contract covering such work. 
It is not the intention of this section to require the Pub- 
lisher to invade the recognized jurisdiction of another 
union. 
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4. It is recognized that speculative ads and some work 
as specified in this section are currently involved with art 
work produced by artists with type supplied by employes 
covered by this contract. The Publisher agrees not to en- 
large this procedure, by contract or otherwise, and the 
Union agrees to the continuance of that work. 


5. This section shall not limit the Publishers’ right to 
decide upon assembly in metal rather than assembly by 
paste-makeup or upon assembly by a combination of paste- 
makeup and assembly in metal. 


6. The Publisher may continue the present practices 
with respect to supplements such as comic and rotogravure 
sections and magazines. 


7. The transfer or exchange of pasteups between any 
Publisher shall be subject to the Reproduction section of 
this contract and proofs submitted to the Chapel Chairman. 


(e) Office boys and laborers (not registered apprentices 
nor journeymen) may be employed in the composing room 
for janitor duties, to smelt and distribute metal to ma- 
chines, answer telephones, carry messages, and to perform 
other miscellaneous tasks presently performed by office 
boys and laborers; Provided however, that only those offiee 
boys and laborers now employed in operating proof presses 
and/or carrying type on galleys may continue to do such 
work during the tenure of their employment. 


(f) All news and advertising matter set and used shall 
be proofread at least once. 


(g) The Union and the Publisher are agreed that both 
would benefit from an experimental program, during the 
term of this Agreement covering the introduction, opera- 
tion and use of teletypesetting equipment. In order to 
facilitate the carrying out of such experimental program 
they agree as follows: 


1, The Publisher grants to the Union jurisdiction over 
the operation of the devices named above. 
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2. The Union and the Publisher shall cach designate im- 
mediately two representatives to serve on a committee to 
be known as the Joint Experimental Committee. 


3. The Joint Experimental Committee shall proceed with 
all due diligence to gather information relating to the 
operation of the devices named above and to work out pro- 
cedures and conditions covering the introduction of, train- 
ing for, proper manning requirements, standards of com- 
petency, (scales of wages and other matters pertaining to 
their use and operation). 


4, Whenever the above-named devices are introduced 
by the Publisher, the Joint Experimental Committee shall 
have the power during the period of experimentation to 
determine all conditions applicable to their operation and 
use. After any such device is introduced by the Publisher, 
the Publisher and the Union will cooperate fully in efforts 
to obtain maximum production therefrom. 


5. The Publisher participating in the experimental pro- 
gram shall have the right to use all production resulting 
from the program; Provided, that any experiments with 
teletypesetters, reperforators, or any teletypesetting de- 
vices, Which may include outside tape, authorized by this 
agreement, will be discontinued not later than 72 hours 
following the written objection of cither party to this con- 
tract, and any information obtained in regard to production 
or to the practices and procedures adopted during such 
experiments, as well as the results thereof, will be con- 
sidered as informative only and may not be used in future 
negotiations over the objection of either the Union or the 
Publisher. 


6. The Joint Standing Committee shall have no author- 
ity over any question arising under this section 7 (g). 


Section 8. The Union offers, if called upon by the Pub- 
lisher, to use every reasonable means within its power to 
provide a sufficient number of competent employes to oper- 
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ate the composing room and its machinery and equipment 
efficiently and adequately, 


Section 9. Nothing in this Agreement shall obligate the 
office to hire men when there is no work to be performed, 
nor shall any payment be made for any day or days on 
which no paper is published. The sole right of the Pub- 
lisher to determine the number of men to be employed and 
the specific days on which publication shall be maintained 
shall not be open to question except as otherwise provided 
in Section 21 (a) and Scetion 36 of this Agreement. 


Waces 


Section 10. Exeept as otherwise provided in this agree- 
ment, an all-time seale shall prevail as follows: 


(a) Effective March 1, 1958: 
Day Shift Seale 

Wk. of 5 shifts, 7 hrs. each $120.50 
Shift of 7 hours 24.10 
Per hour ; 3.4429 
Overtime, per hour .... rs 5.1644 
Sunday afternoon or Sunday evening 

papers, 7 hours : 25.60 


Night Shift Seale 
Wk. of 5 shifts, 7 hours each 
Shift of 7 hours 
Per hour 
Overtime per hour 


Third Shift Scale 


Wk. of 5 shit'ts, 7 hours each. . . $130.50 
Shift of 7 hours .... a ; 26.10 
Per hour : , ae Pyne at 3.7286 
Overtime per hour 5.5929 
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(ec) Extras hired by the office who have not previously 
refused to accept full-time situations in such office shall be 
paid fifty cents per shift in addition to the regular scale. 

Section 11. Notwithstanding some employes may receive 
above the scale, no employe has a right to demand more 
than it calls for, no matter in what capacity he may be 
employed. 


Section 12. Employees who are hired and who are avyail- 
able for work at the designated starting time shall be 
employed for not less than a full shift except when dis- 
charged for cause, or when excused at their own request. 


OvERTIME 


Section 13. All time worked in excess of the regular 
unit of hours, except as hereinafter provided, shall be paid 
for at one and one-half times the regular rate, based upon 
the straight time hourly wage paid the employe. No provi- 
sion of this contract shall exempt any employe from can- 


celing overtime except the foreman; Provided, when the 
foreman performs mechanical work he shall take off his 


overtime. 

Section 14. No employe shall be required or permitted 
to hold a situation of more than five (5) days or of more 
than five (5) nights, or five (5) third shifts or of more 
than a combination of days, nights and/or third shifts 
totaling five (5) in any financial week. When required to 
work on their regular off days, off nights, 6th or 7th shifts, 
employe shall receive price and one-half for such shifts 
worked. 

CALLBACK 


Section 15. In case of a recall after a man has left the 
composing room for the day, one dollar extra shall be paid 
plus pay for at least four hours at time and one-half of the 
regular rate for the shift on which he was employed prior 
to the reeall. 
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Section 16. (a) The hours of labor shall be continuous 
with the exception of an intermission of not over one-half 
hour for lunch. Except by mutual agreement, a man may 
not be required to go to lunch until two and one-half hours 
after his starting time and not later than four and one- 
half hours after his starting time. No employe shall be 
allowed to leave the office during working hours except 
with the permission of the foreman, 


(hb) No chapel meetings shall be held at such times as to 
delay publication. Chapel mectings shall be held between 
shifts and no chapel mecting shall last more than thirty 
(30) minutes. 


Section 17. Shifts which begin not earlier than 7 a.m. 
and end not later than 6 p.m. shall be paid for at the day 
rate. Shifts which begin between 6 p.m. and 9 p.m. shall be 
paid for at the night rate. Shifts which begin between 
9 pm. and 7 a.m. shall be paid for at the third-shift rate. 
Shifts which begin between 10:30 a.m. and 4 p.m, and end 
after 6 p.m. shall be paid for at the night rate plus $1. 
Shifts which begin at or after 4 p.m. and before 6 p.m. shall 
he paid the overtime rate of price and one-half of the night 
seale for such part of the shift as is worked before 6 p.m. 
and the straight-time night rate for that part of the shift 
worked after 6 p.m. 

Section 18. Twelve (12) hours must elapse between the 
scheduled quitting time of an employe’s regular shift and 
his next regular scheduled starting time. 


Section 19. Payment of wages shall be made by check 
or by cash at the option of the Publisher not later than 96 
hours after the close of the Publisher's financial week; 
Provided, if after the effective date of this agreement, the 
Publisher changes from payment by cash to payment by 
check, payment in cash shall continue to be made to those 
present employes who express individually, in writing, a 
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desire to continue receiving cash; Provided, further, em- 
ployes laid off or discharged before the regular pay day 
shall be entitled to and shall receive in cash whatever sum 
or sums may be due them, including vacation pay, not 
later than the close of the next work day in the payroll 
department. 


ForEMEN 


Section 20. (a) The operation, authority and control of 
each composing room shall be vested exclusively in the 
office through its representative, the foreman, who shall 
be a member of the Union. No foreman shall be subject to 
fine, discipline or expulsion by the Union for any act in 
the performance of his duties as foreman when such action 
is authorized by this agreement. 


(b) In offices working day and/or night shifts and/or 
third shifts, an assistant foreman may be in charge of a 
shift. Journeymen may be designated as supervisors by the 
foreman or the assistant foreman to direct certain divisions 
of the work, such as copy cutter, ad alley, proof room and 
makeup, but only the foreman may employ or discharge. 


(e) In filling vacancies, persons considered by the fore- 
man to be capable as substitutes shall be deemed competent 
to fill regular situations and the competent substitute oldest 
in continuous service shall have prior right in the filling of 
the first vacancy. This scetion shall apply to incoming as 
well as outgoing foremen. 


Section 21. (a) The foreman shall be the judge of a 
man’s competency and shall determine the number of men 
to be employed in any capacity in the work of the com- 
posing room. The selection by a foreman of his force from 
day to day, or not having sufficient regular situations in 
an office, is prohibited. He shall give out the minimum num- 
ber of regular situations necessary to meet office require- 
ments. The number of extras hired by the office because of 
sickness, jury duty, vacations and reproduction shall be 
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included in arriving at the number of situations to be 
given out. In event of a dispute that cannot be resolved by 
management and the President of the Union, the Joint 
Standing Committee provided in Section 6 of this contract 
shall be assembled immediately to determine the number 
of situations, if any, to be added. Employment of other 
than regular situations or their substitutes shall be classed 
as extra work. 


(b) Only the foreman shall give out situations and hire 
all employes for composing room operations. Applications 
for work must be made to the foreman, who as the repre- 
sentative of the office is the only person having the author- 
ity to employ journeymen in the composing room. A jour- 
neyman is defined as: 


(1) a person who prior to the effective date hereof, 
worked as such in the composing rooms of the parties 
signatory to this contract; 


(2) a person who has completed apprentice train- 
ing under the provisions of this contract; or 


(3) any other person who has had a minimum of 
6 years’ experience at the trade; the foreman may, in 
the absence of clear and convincing evidence to the 
contrary, accept as sufficient proof of such experience 
at the trade either (a) a current working card of 
Columbia Typographical Union, No. 101, or (b) a 
letter or letters from a former employer or employers 
showing such experience; the foreman may, however, 
in conjunction with a designated representative of the 
Union employed in the composing room, accept such 
other evidence of experience as these two deem ade- 
quate; if they are in doubt about the applicant’s claim 
of 6 years’ experience at the trade, they may give the 
applicant an immediate test (the text of which has been 
agreed upon by the parties hereto and marked Ex- 
hibit “A? for the purpose of identification) ; should 
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there then be disagreement between the foreman and 
the representative of the Union as to the experience 
of the applicant, the question shall be referred immce- 
diately to the Joint Standing Committee. 


(c) Only applicants who qualify as journeymen are cli- 
gible to have their names placed on the slipboard. Mem- 
bership or non-membership in a labor organization shall 
not be a factor in such hiring or in the tenure of employ- 
ment. 


(d) It is understood that the experience and test refer- 
red to herein are designed only to establish the appli- 
eant’s status as a journeyman and his eligibility to be 
hired, and do not affect the right of the foreman to dis- 
charge him for incompetency after he is hired. 

(c) It is recognized that nothing in this section shall 
interfere with the right of journeymen to employ competent 
substitutes without consultation or approval of the fore- 
man. 


(f) A slipboard shall be maintained in cach composing 
room on which shall be listed the names of all extras who 
desire to work in said composing room. 


Section 22. Employes must establish competency cither 
as machinists, floormen, operators, or proofreaders. 


Section 23. Foreman may discharge (1) for incompe- 
tency; (2) for neglect of duty; (3) for violation of office 
rules, which must be kept conspicuously posted and which 
shall in no way abridge the civil rights of employes, or 
their rights under accepted International Typographical 
Union laws; and (4) to decrease the foree, as provided in 
Section 31. Failure to discharge shall in no case be con- 
strucd as a waiver of the foreman’s right to discharge for 


any of the above causes in other instances. 


Section 24. A discharged employe shall have the right 
to appeal in accordance with the provisions of this contract, 
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and if an office rule has been applied to bring about his 
discharge, he shall have the right to question the fairness 
or the application of such rule to the facts and cireum- 
stanees of his particular case. 


Section 25. When an employe is discharged for any rea- 
son other than to reduce the number of regular situations, 
he may demand, and the foreman shall give in writing, 
spelling out in full, the reason for discharge; Provided, 
such demand shall be made within seventy-two (72) hours 
after a man is informed of discharge. When such discharge 
is contested by the Union, the controversy shall be sub- 
mitted to the Joint Standing Committee. 


Section 26. An employe discharged for ineompetency, 
neglect of duty or a minor reason shall not be denied the 
privilege of secking work in the office for a period longer 
than six months. 


Section 27. Employes who read proof shall not be held 
responsible for errors in matter when a copyholder is not 
furnished. No employe shall be held financially responsible 
for crrors; nor shall any employe be held responsible for 
errors in railroaded matter. 


Section 28. No employe shall have his days off changed 
without at least seventy-two (72) hours’ posted notice; Pro- 
vided, a change shall not be made in such manner as to 
prevent a situation-holder from working five shifts within 
the financial week; Provided further that) temporary 
changes of days off in weeks in which a holiday occurs 
shall not be made. 

PRIORITY 


Section 29. (a) When new situations are created they 
shall be placed on the night or third shift. 


(b) Employes may be transferred from shift to shift 
whenever the exigencies may require, such transfers shall 
be arranged by mutual consent and according to their 
priority standing in the office. 
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(c) Any employee may be temporarily assigned work in 
any position in the composing room which he is eapable of 
performing other than the position for which he was en- 
gaged; provided, the employe may demand that 4 hours of 
each working day shall be devoted to the work for which 
he was employed and he shall be exempt from discharge 
for incompetency while performing work with which he is 
unfamiliar. 


Section 30. When starting times and/or slide days are 
changed within a shift by the foreman, he shall give first 
choice to such new starting times and/or slide days to 
employe competent to perform the work who hold superior 
priority on the shift affected by the change. 


Section 31. (a) When it becomes necessary to decrease 
the force in an office, it shall be determined upon what 
class of work the reduction is required. The employe with 
the lowest priority standing engaged upon the class of 
work indicated shall be laid off first; provided, an em- 


ploye to be laid off shall be notified in writing at least 48 
hours in advance of and laid off only at the end of a finan- 
cial week. 


(b) The employe to be laid off may, at that time, claim 
any other work in the office he is competent to do which 
is being performed by an employe with lower priority 
standing. An employe claiming other work to avoid lay-off 
to reduce the force shall not be exempt from discharge if 
proven incompetent. 

(c) An employe laid off to reduee the foree must be 
re-employed, cither as a regular or an extra, upon work 
he is competent to perform in the priority standing which 
he holds should he remain in such office. 


Macuinists’ Work 


Section 32. Machinists’ work shall include the distribu- 
tion of spacing material used by printers, the hanging of 
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pigs, and the maintenance and servicing of any machinery 
or equipment when used on work under the jurisdiction of 
the Union. A journeyman machinist shall employ a ma- 
chinist substitute if one is available. 


REPRODUCTION 


Section 33. (a) When type, plates, pasteups, reproduc- 
tion proofs or matrices of a local advertisement, set in the 
composing rooms of the publishers, or wherever set, or sup- 
plied thereto from another source are furnished in lieu of 
copy, such local advertisements must be reset as nearly like 
the original as the equipment of the office will permit, 
assembled and proofread, and proof submitted to the 
chapel chairman. 


(b) Loeal advertisements which would have been set for 
photo-engraving shall be subject to be reproduced in the 
same manner as the original was or would have been 
handled. Base shall be laid in those sections of the adver- 
tisement where base was originally used but those sections 
designed to be photographed shall be galley proofed only 
in the same manner as the type would have been handled 
for glazed proofs. 


(ec) All matter subject to reproduction under this section 
shall be reproduced prior to midnight of the seventh day 
following the day of publication as shown by the date line 
of the edition. The term ‘‘out of date matter’? as used in 
this section, means matter subject to reproduction which 
has not been reproduced within the seven day period. 
There shall be no restriction on the setting of reproduction 
other than all available extras must be hired on the night 
and third shifts when matter is subject to be reproduced 
and is out of date. 


(d) There shall be no lay-off of regular situation holders 
while reproduction matter is out of date. 


(ec) The reproduction obligations of this section shall 
not apply to type, plates, pasteups, reproduction proofs 
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or matrices of national advertisements with or without 
names of local concerns, including printed supplements. 
Reproduction shall not be required during extraordinary 
emergencies, such as fire, flood, explosions or other unfore- 
seen disasters, including the pi of a form. Reproduction 
shall not be required for type, plates, pasteups, reproduc- 
tion proofs, or matrices transferred between newspapers 
owned by the same individual, firm, or corporation, when 
such newspapers are published in the same establishment, 
complimentary advertisements, or promotional advertise- 
ments of publishers. 


(f) A local advertisement is defined as an advertisement 
of any concern selling a product at retail in the local field; 
or an advertisement wherever set advertising a distinctly 
local concern. In particular: 


(1) When the advertisement of transportation services 
contains matter that has been set in a local newspaper 
office and which features a service that originates in 
Washington, such locally set matter shall be considered as 
local advertisements. 


(2) The advertisements of dairies, bakeries and similar 
coneerns whose product is principally distributed through 
retail outlets are not defined as local advertisements 


(3) All theatre advertisements advertising a perform- 
ance at a local theatre shall be considered as local ad- 
vertisements. 


(4) Advertisements of Public Utilities operating within 
the metropolitan area of Washington, as examples: C & P 
Telephone Co., Washington Gas Light Co., Potomac Elec- 
tric Power Co., and D. C. Transit Co. are defined as local 
advertisements, 


(5) The advertisements of local retail outlets such as 
Douglas Shoe, Sears Rochuck, Western Auto Supply, Hahn 
Shoe, Bond Clothing and other stores of similar character 
are defined as local advertisements. 
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(6) Advertisements of national tire manufacturers which 
feature their tire products are not defined as local adver- 
tising but where the advertising includes other services 
such as washing, greasing, radios and other accessories, 
these parts of the advertisement containing such other serv- 
ices are considered local advertisements. 


Struck Work 


Section 34. (a) So far as permitted by law, the Publisher 
shall not require employes covered by this agreement, and 
the Union reserves the employes’ right to refuse to process 
material received from, or destined exclusively for, a job 
shop or newspaper composing room (other than the com- 
posing rooms of the Publisher signatory to this contract), 
in which an authorized strike by, or a lockout of, a sub- 
ordinate union of the LT.U., is in progress. There will be 
no refusal to process national (general) advertising or 
syndicate matter, or to process local advertising provided 
such loeal advertising is reproduced; it being understood 
that the Publisher will not furnish advertisers or their 
agents or others with type or mats of composing room ma- 
terial not printed in their papers. This restriction on type 
and mats shall not apply to the usual distribution of syn- 
dicated material nor to promotional matter of signatories 
to this contract. The Union will give the Publisher forty- 
eight (48) hours’ notice that a strike or lockout is in 
progress before the processing of materials may be stopped 
in accordance with the foregoing provisions. 


(b) The exception contained in Paragraph (a) in favor 
of the composing rooms of the Publisher signatory to this 
contract will cease to be operative if and when an alleged 
strike is found by the Joint Standing Committee to be in 
fact a lockout or to have been caused by the refusal of a 
publisher to comply with the provisions of Section 6 for 
the peaceful settlement of disputed issues. 
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Section 35. Injured employes shall report injuries, no 
matter how slight, in writing to the foreman before leaving 
the office on the shift during which the injury occurred. 
Such report shall give the date of injury, manner in which 
it occurred, and nature and apparent degree of injury. 


Ho.rpays 


Section 36. Holidays, or the days legally observed as 
such are as follows: New Year’s Day, Washington’s Birth- 
day, Decoration Day, Independence Day, Labor Day, 
Thanksgiving Day and Christmas. All work on such holi- 
days shall be paid for at double the regular hourly rate for 
not less than four hours; Provided, When the holiday falls 
on Saturday, the holiday night shall be observed on the 
eve of the holiday or on the night of the holiday, at the 
option of the office, on at least 72 hours’ posted notice. The 
Publisher shall not be required to pay wages for legal 


holidays unless work is actually performed; except that a 
situation holder deprived of a day’s work because of ces- 
sation of publication related to a holiday shall receive a 
day’s pay at straight time rates. 


VACATIONS 


Section 37. (a) Any employe who has held a regular 
situation in the office of any one publisher during the 
entire twelve months immediately preeeding May 1, 1958 
or May 1 of any succeeding year, shall be allowed and shall 
take during the succeeding twelve (12) months a vacation 
with pay based on his priority as of May 1, 1958 or May 1 
of any succeeding year, as follows: 


10 years priority or over ........ 4 weeks vacation 
3 years to 10 years priority .. 3 weeks vacation 
Priority established prior to (*)— over 

one and less than three years 3 weeks vacation 
Priority established after (*)—over 

one and less than three years 2 weeks vacation 
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A situation holder who, during such twelve (12) month 
period is absent from his situation for such a period that 
he is relieved by the General Laws of I. T. U. in effect 
January 1, 1958 of his obligation to cover his situation, 
shall not be considered as having held a regular situation 
for such entire twelve (12) months and shall receive vaea- 
tion in accordance with Paragraph (b) of this Section. 


(b) Any employe who has held a regular situation in the 
office of any one publisher for less than the entire twelve 
(12) months immediately preecding May 1, 1958, or May 
1 of any suececeding year, and extras hired by the office, 
shall receive vacation with pay, based on his priority as 
of May 1, 1958, or May 1 of any succeeding year, as follows: 


10 years priority or over 1 for 12 shifts worked 
3 years to 10 years priority ..1 for 16 shifts worked 
Priority established prior to (*) 

—Less than three years..... 1 for 16 shifts worked 
Priority established after (*) 

—Less than three years 1 for 25 shifts worked 


(*) Date contract is signed. 


(ec) A graduate apprentice who remains in the same 
office shall have the time served as an apprentice added to 
his priority for purposes of vacation credits under Section 


37 (a) and (b). 


(d) It is understood and agreed that no vacation eredit 
shall be earned by an extra when engaged as a substitute 
by a situation holder. 


(ec) Rate of pay shall he the straight time wages plus 
the shift penalty, if any, and premium pay, if any, fixed by 
the Publisher, during the week last worked for situation 
holders, or the day last worked by the extra on office hire, 
during the latest payroll week in which he worked prior 
to taking his vacation. 


(f) The Publisher may schedule vacations to conform to 
the operating requirements of their respective composing 
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rooms. Insofar as the operating requirements of the office 
(as determined by the Publisher) will permit, such vacation 
periods shall be scheduled between May 1 and October 31. 
Choice of scheduled vacation periods shall be allowed an 
employe according to his priority order within the above- 
mentioned schedule for his shift. 


(g) By mutual agreement such vacation periods may be 
divided or taken outside the above schedule for vacations. 
Provided, such periods agreed upon shall be taken in same 
priority order as specified herein. 


(h) No employe allowed vacation under this section shall 
put on a substitute for any part of his vacation period, nor 
shall the Publisher be required to hire men to replace em- 
ployes on vacation. 


(i) Any employe who terminates his employment, volun- 
tarily or otherwise, shall be entitled to and shall be paid 
his vacation pay to the date of termination on the basis 
outlined in Section 37 (a) and/or 37 (b) and/or 37 (c). 


(j) Vacation pay shall be paid the employe not later 
than the day preceeding the day beginning his vacation. 


(k) In the case of death of an employe, the unused por- 
tion of his vacation, if any, accrued to the date of death, 
shall be paid upon request to the legal representative of 
such deceased employe upon presentation of legal proof of 
death and of the qualification of such representative. 


APPRENTICES 


Section 38. (a) A Joint Apprentice Committee consist- 
ing of two representatives of the Union and two representa- 
tives of the Publisher shall be formed to pass upon all ap- 
plications for apprenticeship, and shall exercise all of the 
specific powers and authority granted to it under and in 
accordance with the provisions of this section. In the event 
the four members of the Joint Apprentice Committee can- 
not mutually agree, the controversy shall be referred to 
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the Joint Standing Committee under and in accordance 
with the provisions of Section 6 of this contract. 


(b) Apprentices employed by the Publisher shall be 
seleeted by the Joint Apprentice Committee from a list of 
apprentice applicants prepared by the Committee. Said 
list of applicants shall be kept in duplicate, one copy to 
be in the office of the Union and the other copy in the 
office of the Publisher. All applicants shall be given an 
aptitude test under the supervision of the Joint Apprentice 
Committee before being placed on said list. 


(ce) In newspaper offices printer apprentices may be em- 
ployed in the ratio of one to every fifteen journeymen or 
major fraction thereof and the ratio is to be observed at 
all times; Provided, that offices employing seventy (70) 
or more journeymen shall be entitled to a minimum of five 
(5) apprentices, Offices employing fewer than seventy but 
more than twenty (20) journeymen shall be entitled to a 
minimum of two (2) apprentices. Provided, Publisher 
shall be entitled to a minimum of three (3) apprentices 
during the life of this contract and Northern Virginia Sun 
shall be entitled to a minimum of two (2) apprentices there- 
after. 


(d) Apprentices shall serve six years at the trade, pro- 
vided the term is not reduced as hereinafter provided for, 
and at the end of that time, if competent and meeting the 
requirements specified in this section, shall be eligible to 
work as journeymen, They shall be given every opportun- 
ity to learn the trade, but shall not he in charge of any 
class of work or be employed to operate typesetting or 
linecasting machines except as hereinafter provided for in 
Paragraphs (g) to (i) inclusive. All production of ap- 
prentices may be used by the office, The first year of ap- 
prenticeship shall be considered one of probation, such pro- 
bationer to be possessed of the following qualifications : 
(1) not under 18 years of age; (2) possessed of a certificate 
of graduation from a senior high school or its equivalent; 


482 


(3) in good health and sound physically, as certified by a 
reputable physician. 


(ec) Should an apprentice be careless or neglectful of 
the duties required by those in control of his trade train- 
ing, his case shall be investigated by the Joint Apprentice 
Committee for such action as it deems advisable even to 
the extent of stopping his wage increases or of revoking 
his registration. 


(f) The advancement of an apprentice shall be depend- 
ent on the apprentice’s qualifications and educational prog- 
ress. If the foreman and chairman cannot mutually agree 
as to the qualifications of the apprentice to be advanced into 
the next period, the matter shall be referred to the Joint 
Apprentice Committee whose duty it shall be to inquire 
into the qualifications of said apprentice to ascertain if he 
meets the necessary requirements called for in the several 
classes of work specified for cach year of his apprentice- 
ship, after which the Joint Apprentice Committee shall 
report its findings to the foreman and to the chairman for 
action. 


(¢) Work of Apprentices: The portions of an appren- 
tice’s time devoted to work in the various branches of the 
trade during each year of his apprenticeship shall be 
apportioned under schedules prepared by the foreman and 
the chairman of the chapel of the office in which the ap- 
prentice is employed, subject to approval or revision by 
the action of the Joint Committee on Apprentices as 
follows: 


1. In the first year an apprentice shall perform general 
work in the composing room at the discretion of the fore- 
man. This general work shall consist of carrying copy and 
proofs, running proof press, holding copy, working in the 
ad room, on the bank, makeup and Ludlow. 


2. In the second year an apprentice shall be employed 
at least fifty percent (50%) of the time at straight hand 
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composition and advertisement work and distribution. The 
remaining fifty percent (40% ) of the time may be devoted 
to holding copy and work incident thereto. 


3. In the first nine months of the third year an appren- 
tice shall be employed on the same general character of 
hand composition and distribution as in the second year. 
The remaining three months shall be devoted to markup 
of copy. 


4. The first nine months of the fourth year shall be con- 
tinued on the marking up of copy. The last three months 
shall be devoted exclusively to learning any and all forms 
of paste makeup. 


5. In the fifth year an apprentice shall be employed for 
the first six months on make-up. For the next three months 
of the time the apprentice shall be employed at reading 
proof under the direct supervision of a journeyman who 
reads proof. The last three months of the fifth year an 
apprentice shall be employed in the operation of whatever 
make of typesetting or linceasting machine that may be a 
part of the office equipment for the setting of news matter, 
classified and news agate type. 


6. In the sixth year an apprentice shall continue opera- 
tion (as in last three months of fifth year) for the first 
six months. For the next three months of the sixth year 
an apprentice shall b+ »mployed on the ad machines exclu- 
sively. For the last three months of the sixth year the 
apprentice shall be employed on any and all typesetting 
and typecasting devices, or any other machinery or equip- 
ment which functions as a substitute for or the evolution of 
the typesetting process in the office where he is employed. 


(h) 1. The foregoing limitations on the time spent by 
apprentices in any branch of the trade during each year of 
apprenticeship may be varied by mutual agreement  be- 
tween the foreman and the chairman, or on the recom- 
mendation of cither, with the approval of the Joint Ap- 
prentice Committee. 
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2. The program of an apprentice may be varied accord- 
ing to his individual capabilities and the necessity for af- 
fording him the broadest possible training and experience. 


(i) Upon the joint recommendation of the foreman and 
the chairman, or on the recommendation of cither, with the 
approval of the Joint Apprentice Committee, and the con- 
sent of the Publisher involved and the President of the 
International Typographical Union, an apprentice may be 
upgraded when he has shown he has applied himself to his 
work and studies sufficiently to warrant advancement. 


(j) 1. Machinist apprentices may be employed in each 
composing room in the ratio of one to cach four machinists 
regularly employed; Provided, that cach office may have at 
least one machinist apprentice. They shall be given every 
opportunity to learn the trade and shall be under the super- 
vision of a journeyman machinist at all times. 


2. Such apprentices shall not be included in the allot- 
ment of apprentices otherwise provided for and shall be 
governed as to wages, hours and terms of apprenticeship 
provided for other apprentices. 


3. The last six months of machinist apprenticeship shall 
be divided as follows: Three months to learning the opera- 
tion of Monotype and other material casting machinery; 
three months to learning maintenance of any and all type- 
setting and typeeasting devices, or any other machinery 
or equipment which functions as a substitute for or the 
evolution of the typesetting process in the office where he 
is employed. 


(k) 1. No apprentice shall leave one office and enter that 
of another employer without the prior consent of the Joint 
Apprentice Committee. 


2. The interchange of apprentices between offices party 
to this agreement may be accomplished by mutual agree- 
ment of the Publishers involved with the approval of the 
Joint Apprentice Committee. 
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3. Recommendations regarding additional schooling and 
training of apprentices with respect to teletypesetters or 
phototypesetting machines and devices may be referred to 
the Joint Apprentice Committee for consideration. 


(1) The minimum seale of wages to be paid apprentices 
shall bear the following proportions to the full scale of the 
shift on which they are employed: 


Effective March 1, 1959: 


Year 


Day Shift 
Hour Week 


Night Shift 


Hour 


Week 


1st 
2nd 
3rd 


$ 60.25 
66.28 
78.33 


$1.7929 
1.9723 
2.3309 
2.6894 


$ 62.75 


69.03 
$1.58 
94.13 


4th 5% 2.58: 3: 90.38 
5th Sh 2.9266 10243 3.0480 106.68 
6th 90% 3.0986 108.45 3.2271 112.95 


(m) The hours of labor for apprentices shall be the 
same as those for journeymen, all overtime to be paid for 
at one and a half times the regular hourly rate; Provided, 
that no apprentice shall work more than five (5) hours’ 
overtime in any one weck, nor more than one hour in any 
one shift. 

(n) Apprentices shall be allowed the same number of 
days vaeation as provided for journeymen under Section 
39, and vacation pay for apprentices shall be computed 
based on the seale as provided in Paragraph (1) above. 


Section 39. The parties hereto agree that they have 
fully bargained with respect to wages, hours, and other 
terms and conditions of employment and have settled the 
same for the term of this agreement in accordance with 
the terms hereof. 


Section 40. The International Typographical Union is 
not a party hereto and it is agreed that approval of this 
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agreement by the International Typographical Union docs 
not make it a party. 


Seetion 41. Columbia Typographical Union, No. 101, 
reserves to itself the right to direct its members not to 
cross a picket line established because of an authorized 
strike by Washington Mailers’ Union No. 29. 


Jury Duty 


Section 42. Any situation holder required to be absent 
from his or her employment due to a eall for jury duty 
shall be paid his or her regular wages minus any pay re- 
eeived as such juryman for such time as he or she is re- 
quired to be absent, and such absence shall he supported 
by a statement signed by the Clerk of the Court certifying 
as to each day of jury duty. Such situation need not be 
filled by a substitute exeept at the option of the office. 


Nox-OccupationaL Sickness anp AccipeNtT BENEFITS 


Section 43. (a) Effective with the date of signing this 
Agreement, the Publisher will provide non-occupational 
sickness and accident benefits for regular full-time em- 
ployes of three (3) months or more employment covered 
by this Agreement, of 75% of their straight-time weekly 
salary, but not to execed $75. per week, commencing on the 
first day in case of an accident and after the seventh day 
of absence due to illness, for a maximum of thirteen (13) 
consecutive weeks for any one such illness or accident, at 
no cost to the employe. The publisher may require that 
such illness or accident disability be certified to by a physi- 
cian legally licensed to practice medicine. An employe 
absent because of illness or accident shall not be replaced 
by a substitute except at the option of the Publisher. 


Employes Eligible 


(b) A journeyman or apprentice who has held a full- 
time regular situation for not less than ninety (90) days 
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(preceding, overlapping or following October 1, 1953) and 
has been actively employed thereon for not less than eight 
(8) days per month for cach of the qualifying three months 
or twenty-fonr (24) shifts within this basic ninety-day 
qualifying period, shall be eligible for benefits under See- 
tion 43 (a). Such basic ninety-day eligibility will be re- 
tained as long as the journeyman remains a situation-holder 
or remains in the same office after a reduction in force. 
Provided, that when an apprentice member graduates to 
journeyman he shall be classed as having complied with 
the eligibility requirements herein as long as he remains 
available for employment in the office where he served his 
apprenticeship. Provided, such cligibility shall cease upon 
absence from the office for any period of ninety (90) con- 
secutive days. Absenee on paid vacations, absence on ac- 
count of non-oceupational sickness or accidents paid for 
under Section 43 (a) of said Contract, absence on account 
of occupational disability paid for under Workmen’s Com- 
pensation, or absence due to full-time employment by Co- 
lumbia Typographical Union, No. 101, shall not be counted 
in computing such 90-day period. 


When Benefits Begin 


(¢) Benefits for absence from work on account of non- 
occupational sickness or accident shall begin 


(1.) on the Sth day in the case of sickness; 
(2.) on the Ist day in the case of accident. 


3enefits for Non-Occupational Sickness or Accident 


(d) Benefits for such disabilities will be paid for on a 
weekly basis at the rate of one-seventh (1/7th) of seventy- 
five percent (75%) of the employe’s straight-time salary 
(or in the ease of a laid-off journeyman or a graduated 
apprentice, not regular situation holders at the rate of one- 
seventh (1/7th) of seventy-five pereent (75%) of the 
straight-time salary earned in the seven days prior to such 
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illness) but not to execed one-seventh (1/7th) of $75 a 
week, for each cay such benefits are due, for a maximum 
period of thirteen (13) consecutive weeks for any one such 
non-occupational sickness or accident occurring after the 
date of signing this Agreement. 


Suceessive periods of Disability 


(e) Periods of disability for any one non-occupational 
sickness or accident shall not exceed a total of thirteen (13) 
suecessive weeks, but if an employe returns to work before 
receiving the full thirteen (13) weeks of benefits and again 
becomes totally disabled because of the same or a directly 
related cause, such employe’s benefit will be payable for 
the balance of the thirteen (13) week period if so disabled 
for that long. If after returning to work an employe later 
becomes totally disabled from a different and unrelated 
cause, he again becomes eligible for full benefits. Any dis- 
ability occurring after an employe has returned to work 
and has been continuously employed for a period of six 
months shall, for the purpose of this section, be determined 
to be a disability from a different and unrelated cause. 


Pexsion Puan Stupy 


Section 44. Within sixty (60) days from the date of 
signing this Agreement, the publisher and the union agree 
to establish a joint committee composed of three repre- 
sentatives of the publisher and three representatives of 
the union to study the problems relating to a pension plan 
covering composing room employes in the light of the 
conditions as they exist in the various offices covered by 
the contract. The utilization of this joint committee in- 
curs no commitment on either side either express or im- 
plied. The representatives will pursue their study during 
the life of the contract and report to their principals with 
a copy to the other party not later than June 1, 1959. 
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~ Witxess Wirereor, we have hereunto set our hands 
and seals this 21st day of April, 1958. 


For Columbia Typographical Union, 
No. 101: 

(S.) Robert Taub, President 

(S.) Joseph Z. Lins, See.-Treas. 

For Northern Virginia Sun 
Publishing Co. 

Rusell Lagaly 


In order to comply with International Typographical 
Union Laws and procedure only, and without affecting the 
rights of the employer, this Agreement is approved as be- 
ing in compliance with the Laws of the International Typo- 
graphical Union as limited by the Taft-Hartley Law, and 
the Undersigned, on behalf of the Executive Council of the 
International Typographical Union, hereby pledges, as a 


matter of union policy only, its full authority under its 
Laws to the fulfillment thereof without becoming party 
thereto and without assuming any contractual lability as 
a party. 


President, 
International Typographical Union 
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General Counsel's Exhibit 3 


Deeember 30, 1958 
Mr. Arnold Sagalyn 
Northern Virginia Sun Publishing Co. 
3409 Wilson Boulevard 
Arlington, Virginia 


Dear Mr. Sagalyn: 


You are hereby notified that sixty days hereafter any 
agreement, written, verbal or implied, or any conditions 
ot employment or other understanding now in effect be- 
tween the Northern Virginia Sun Publishing Co, and Col- 
umbia Typographical Union, No. 101 will terminate. 


We hereby offer to meet with you for the purpose of 
negotiating an agreement With respect to wages, hours 
and other terms and conditions of employment. 


Copy of our proposal enclosed. 


Sincerely yours, 
Rozert Tavs, 
President. 


General Counsel's Exhibit 4 
WESTERN UNION 


TELEGRAM 


WP004 NL PD—WASHINGTON DC FEB 28— 
ROBERT TAUB, PRES LOCAL 101 ITU, REPORT DELIVERY— 
26 UNDERWOOD ST NORTHWEST— 


—BECAUSE OF THE CONSISTENT REFUSAL BY LOCAL 101 ITU TO 
BARGAIN IN GOOD FAITH, THE NORTHERN VIRGINIA SUN GIVES 
LOCAL 101 ITU NOTICE UNDER THE PROVISIONS OF SECTION 4 
(B) OF THE COLLECTIVE BARGAINING AGRHEMENT TERMINATED 
FEBRUARY 28, 1959 THAT NEGOTIATIONS ARE BROKEN OFF 
EFFECTIVE 1:00 A.M. MARCH 1 1959— 


PUBLISHER NORTHERN VIRGINIA SUN— 
101 ITU 101 ITU 4 (B) 28 1959 1:00 AM 1 1955— 
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General Counsel's Exhibit 5 
WESTERN UNION 


TELEGRAM 


LDCOISLONG NL PD—WASHINGTON DC 28 
CONFIRMATION COPY TO BE DELD 


GILBERT HAHN JR, DONT PHONE— 
COLUMBIA TYPOGRAPHICAL, UNION 
1003 K ST NORTHWEST WASIL DC 
5218 MOORELAND LANE BETHESDA MD 
(RTE SILVER SPRING MD)— 


THIS IS TO SUPPLEMENT OUR COLLECTIVE STATEMENT AS 
GIVEN TO YOU ON SATURDAY NIGHT, FEBRUARY 28, THAT OUR 
NEGOTIATING COMMITTEE AWAITS FURTHER WORD FROM YOU 
ON THE DATE AND TIME FOR OUR NEXT NEGOTIATING SESSION, 
q AS YOU KNOW OUR SIGNED AGREEMENT, SECTION 4 (B) PRO- 
VIDES: 

«lo. , IF AN AGREEMENT HAS NOT BEEN REACHED UPON THE 
DATE THIS AGREEMENT EXPIRES, THE TERMS THEREOF SHALL 
GOVERN DURING THE CONTINUANCE OF NEGOTIATIONS, 2... .’’ 
LDCO15 SHEET TWO— 

1959 MAR 1 AM 5 57 


§ WE WILL BE AVAILABLE TO MEET WITIT YOU AND YOUR COM 
MITTEE AT 1003 K STREET, N. W. ROOM 307 ON MONDAY, MARCIE 
2, 1959 AT 10:30 A.M. OR AT YOUR CONVENIENCE AWAITING YOUR 
REPLY— 
MONTY MORRIS CHAIRMAN 
q JESSE PB MANBECK SECRETARY 
§ EWELL G MOORE 
§ ROBERT TAUB PRESIDENT COLUMBIA TYPOGRAPHICAL 
UNION #101—. 


General Counsel's Exhibit 6 
WESTERN UNION 
TELEGRAM 
WP 060 PD—WASHINGTON DC 1 1245PME— 
RORERT TAUB, REPORT DELIVERY, PRESIDENT LOCAL 101 1 TU 26 
UNDERWOOD ST NORTHWEST 

THIS WILL ACKNOWLEDGE YOUR TELEGRAM OF 746 AM MARCH 
1 1959 REFERENCE IS MADE TO THE TELEGRAM TO YOU BY 
NORTHERN VIRGINIA SUN MARCH 1 AT ONE AM THE NORTHERN 
VIRGINIA SUN HAS NOTHING FURTHER TO ADD— 


PUBLISHER NORTHERN VIRGINIA SUN— 
—746 AM 1 1959 1— 
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General Counsel's Exhibit 8A 


Employeo 


Reginald C. Kane 
Harry G. Annis—NS 
Thomas R, Barbour—N 
Robert B, Bierly 
*Esworth A, Craig 
Charles K, Craver—NS 
Richard C, Craver—N 
Carroll M, Cyr 

Julian T, Darden 
Preston L, Davis 
Verna E, Dore—N 
Lawrence Douglas 
Phillip PF. Figgins—N 
George E, Fisher 
Harry T. Fleet-—NS 
Roscoe 8. Herrick--NS 
Howard H, Holliday—N 
Richard D. Lewis—N 
Donald L, Lineburg 
Kirby L, Loveless—Ns 
James D, Raines 

R. R. Sehrimsher—N 
C, FE, Southward—NS 
Jack Sprinkle 

Robert M, Squires—N 
James Stewart 

A. R. Stream 

Robert H. Strong—NS 
David P, Tinsley--NS 
Donald Tucker 

James R, Tyler—N 
Richard Voelker—N 
Roger W, Wheeler 
Lowell B. Whitaker—NS 
Chester Zenger 


* INegible. 


PAYROLL JOURNAL 
EARNINGS 


Time Regular Overtime 
Worked Earnings Earnings 


35 175 00 
28/3 100 40 18 83 
7 2510 
35/2 120 50 10233 
13 47 54 12% 
7 
35/28 265 14.95 
35/3 17 81 
35 
35/2 50 10 33 
B5/4 125 50 2151 
35/2 102 43 S78 
21/1 8130 O81 
35 120 50 
14 50 20 
Ba/5 125 50 2689 
35/14 143.00 S580 
28/1 73.07 403 
35/3 125.50 1614 
14/1 50 20 538 
go/4 120 50 20 66 
14/1 5020 
rs 25.10 
35/3 10413 
28/44 100 40 
35/6 120 50 
35/2 125.50 10 76 
14 50 20 
7 25.10 
135 50 1742 
125 50 10 76 
125 50 2151 
120.50 1033 
100 40 2151 
120 50 904 


344687 443.85 


days 313 60 


1 day 1863 


4 days 100 40 
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General Counsel’s Exhibit 8B 


PAYROLL JOURNAL 
EARNINGS 
Time Regular Overtime 


Employee Worked Earnings Earnings 


Reginald C. Kane 175.00 

Ifarry G, Annis—NS Bass Lp 1076 
Robert B. Bierly 35 10 33 
Charles K. Craver—NS 25:10 

Richard C. Craver—N s/8 100-40 43.03 
Carroll M, Cyr Taga0 

Julian T. Darden ‘ 120 50 £39 
Preston L. Davis 120.50 516 
Verna E. Dore N 125 50 5916 
Lawrence Douglas ]02 43 

Phillip F. Figgins —N 

George E. Fisher B5/ Ve A rs 
Harry T, Fleet—NS 14/2 & 1076 
Roscoe 8, Herrick —NS 35/6. K 
Howard HH. Holliday-—N s/t 11440 

Richad D, Lewis—N BofA 9418 

Donald L. Lineburg—-NS 35/4 125 50 

Kirby L. Loveless—NS zl 530 

John K. Mall—NsS BA/20a 25 50 
James D, Raines B5/2 a" 12050 

R. R. Sehrimsher—NS 28/2 100 40 1076 
C. E, Southward—NS 100 40 1076 
Lawrenee If, Spilman—N Ble 125 50 1N S83 
Jack Sprinkle 102 43 

Robert M. Squires—N 125 50 

James Stewart a5 120 50 

A. R. Stream . 125 50 B 
David 2. Tinsley —NS as 100 40 1076 
Donald Tucker Babe 138.56 

James R, Tyler—N ‘ Vi 125.50 807 
Richard Voelker—N Bh 12012" 1076 
Roger W. Wheeler 3e 4 120.50 775 
Lowell B, Whitaker—NS 3 125 50 20.89 
Chester E, Zenger 3 120 50 


3890 77 


* Iegible. 
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General Counsel's Exhibit 8C 


Employee 


Reginald C. Kane 

Harry G. Annis—NS 
Thomas R. Barbour—NS 
Robert B. Bierly 

Joe B. Collins—NS 
Charles K, Craver—NS 
Richard C. Craver—N 
Carroll M. Cyr 

Julian T. Darden 
Preston L, Davis 

Verna E. Dore—N 
Lawrence Douglas 
Phillip F. Figgins—N 
George E. Fisher 

Roscoo 8, Herrick—NS 
Howard H, Holliday —N 
Richard D, Lewis—N 
Donald L. Lineburg—NS 
Kirby L. Loveless—NS 
John K. Mall—NS 
James D. Raines 

R. R. Schrimsher—N 
Claude L. Sheffield —NS 
Clyde E. Southward—NS 
Lawrence H. Spilman—N 
Jack Sprinkle 

Robert M. Squires—N 
James Stewart 

A. R. Stream 

David P, Tinsley —NS 
Charles W. Townsend—NS 
Donald Tucker 

James R. Tyler—N 
Richard L. Voelker 
Roger W. Wheeler 
Lowell B. Whitaker—NS 
John S. White—NS 
Cheste E. Zenger 


* IMlegible. 


PAYROLL JOURNAL 


Time 
Worked 


175 00 
125 50 
75 30 
120 50 
50 20 


126 50 
139 00 
120 50 
108 45 
100 40 
102 43 
143 00 
120 50 
125 50 
143 00 
9413 
125 50 
100 40 
12550 
122 50 
125 50 
100 40 
125 50 
50 20 
102 43 


1265 


112.95 
2s 100 40 
35/3% 120 50 


2 . 


3144/2 


EARNINGS 


Regular Overtime 
Earnings Earnings 


1076 
5916 
15 49 
538 


2672 
15 49 
1033 


2958 


878 
2237 
20 66 
1614 

538 


2958 
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General Counsel's Exhibit 8D 


PAYROLL JOURNAL 


Employeo 


Reginald C, Kane 


Harry G. Annis—NS 
Thomas R. Barbour—NS 


Robert B. Bierly 


Joe PB. Collins—NS 
Charles K, Craver—NS 


Richard (, Craver—N 
Carroll M. Cyr 
Julian T. Darden 
Preston L. Davis 


Verna E. Dore-——N 


Lawrenee Douglas 


Phillip F, Figgins 


George E, Fisher 
Harry T. Fleet 


Roseouw S, Herrick —N 


Howard 1. Walliday—N 


Richard D. Lewis-—N 


Donald L, Lineburg—NS 
Kirby T. Loveless—NS 


John K. Mall—NS 
James D. Raines 

R. R. Sehrimsher-—N 
C. L, Sheffield—NS 


* Iegible. 


Time 
Worked 


/4 DT 
28/5 
28/9 

/4% DT 
2N/6 

/4 DT 
28/5M%s 
14 

/4 DT 
28/1 

/4¥% DT 
28/104 


/4 DT 
28/7 Me 
/t DT 
28/6 
28/4 
20/4 DT 
/4+ DT 
2S/6% 
/4 DT 
us/a 


28/5 

4% DT 
28/10 

/4 DT 
28/2 

/G6DT 
es/5 

i 
2s/* 

{6 DT 
os/4 
21/4 DT 
28/9% 


a/4 


EARNINGS 


Regular Overtime 


175.00 


100 40 
100 40 


96 40 


100 40 


50 20 


101 40 


11120 


96 40 


96 40 


100 40 


Hd 


5S 
11190 


96 40 


100 40 


11440 


73.08 


100 40 


100 40 


100 40 
7250 
100 40 
25.10 


Earnings Earnings 


2868 DT 
26.89 
5110 


3092 DT 
30 87 


2868 DT 


29 58 


2868 DT 
538 


2748 DT 
38.72 
2748S DT 
30 84 

4302 DT 
2151 
2340 DT 
3096 DT 
3775 

2748 DT 

15 49 

215/16 

26.89 
3881 DT 
61 29 
97.52:DT: 
807 
43.02 DT 


119/10 


43.02 DT 
2151 


2154 1 day vac 2510 
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2/25 (continued) 


PAYROLL JOURNAL 


EARNINGS 


TT 


Time 
Employee Worked 


Regular Overtime 
Earnings Earnings 


/4+0DT 
Clyde E. Southward—NS 2s/T%y 
JADT 
Jack Sprinkle 28/72 
/4 DT 
Robert M, Squires—N 28/4% 
Allan D, Stewart—NS 21/4 DT 
/4+ DT 
James Stewart 24/1 
/4+ oT 
A. R. Stream 28/4 
/6DT 
David P. Tinsley —NS 28/8 
/40T 
Charles W. Townsend—NS 14/6 


100 40 


8194 


101 40 


75.30 


96 40 


100 40 


100 40 


50 20 


/4¥% DT 


Donald Tucker 28/6% 

/6DT 
James R. Tyler—N 28/4 

/+ DT 
Richard Voelker 28/2 

/+ DT 
Roger W. Wheeler 28/2 

/4 DT 
Lowell B. Whitaker—N 28/6 

/+dT 
John S. White—NS 21/4 

/4 DT 
Chester E. Zenger 


15 Reg. Day N12 


* Tilegible, 


108 40 


100 40 


96 40 


96 40 


100 40 


73 30 


96 40 


TSR O1 
3 562 40 


2868 DT 
4037 
2340 DT 
878 
2808 DT 
24 20 
2868 DT 
27 48 DT 
516 
28 68 DT 
2151 
43.02 DT 
43.03 
2861 DT 


Q007 


3096 DT 
3775 
43.02 DT 
2151 
2748 DT 
1033 
2748 DT 
10.33. 
2865 DT 
3227 
2868 DT 
2151 
2748 DT 
37 44 


(98612) 197 21 
94405 44995 
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General Counsel’s Exhibit 8E(1) 


PAYROLL JOURNAL 
EARNINGS 
Time Regular Overtime 


Employee Worked Earnings Earnings 


Reginald C. Kane 175.00 


Thomas R. Barbour 14 50 20 lday 2510 100 


P. F. Figgins 2s/2 10840 1161 


125/16 333.65 


Donald L, Lineburg 14/3%% 50 20 18 83 


Donald L. Lineburg 41/16 101.96 


Kirby L. Loveless 25:10 


Kirby 1. Loveless 115/16 850 


John K. Mall 50 20 538 
John K, Mall 11/1¢ 
R. R. Sehrimsher 7630 


6 2666 


R, R. Sehrimsher lday 2510 


Clydo BK. Southward 4 50 20 


Clyde E. Southward 11/16 2666 
Harry G, Annis 25.10 313/16 9558 
Robert B, Bierly 72.30 139/16 326 80 


Julian T. Darden 4 4820 13 1/1¢ 
Preston L, Davis 7230 12 5/1 
George E sher 4 4820 12 14/1¢ 
Aldon D, Stewart 4/2 5020 10761d 
Roger W. Wheeler 4820 12 18/1¢ 
Richard C, Craver 3 126 50 559 
Carroll M. Cyr 3 139 00 

Verna E, Dore 35/2 125 50 1076 
Lawrence C, Douglas ae 102 43 

Roseoe S. Herrick 

Richard D, Lewis 

James D. Raines 

Lawrence H. Spilman 

Jack Sprinkle 

Robert M. Squires 

James Stewart 

A.R. Stream 

Donald Tucker 

James R. Tyler, Jr. 

Richard L. Voelker 

Lowell B. Whitaker 

Chester E. Zenger 


2873 S84 


5 314.80 
i 296 70 
+ 31020 
ay 25.10 
5 308 70 


226551 350 


96 C8 FI Gl 00 99F 


6669 £8 69 fLsé ) (Ww oS yuvig uog 
9669 00 Col oUF Gu OL 00 OFT OSpPUppa > WEILL 
serait) C6 G3 U cL 00 66 600 66 AOULO,) PLAUCT 
£oLo St us cos v0 OUT oo UNL MOI) “CY FIO 
Food SL OS cL dose au sy UMOIEL TP WLU AY 
£609 £6 63 48 OO FE 00 FE UMOIEL "YHOO 


(€)48 WAX 8,JesunoD [eseuer 


LE OSS 706 tL e9 8E £66 
#/€ $8 COI CL ee 00 08 JUN “JX Woy 
t/ FEI Ceol eared ¢ aodog *y outsoyye,) 
t/t CEOS au 1s 00 13 AOPesyy 7] OLL 
t/t 30 UF elt elt soyovyy “g| WostaU yy 
Looo +/€ 18 €8 66 FOL ques UES “UR 
8lc9 t/€ «86 L3 OU SS H 00 F9 ou 9 opsuy “fp ze 


SLL 
69589 du 066 OL cel VU TIOT oo ttot 


tuo 7 89 ZIT OL8T 00 OFT 00 OFT ap ouiay ca ied 
9159 t/e G1 9L (00S 09 05 : ou Gel 00 esl Souey, “A soley) 
leo /¢ COs 00 ug OL el 00 ScI 00 S31 APUUUTIPS “A bo[ALIL) 
tod ¥/€ 00 Go OF LT wo Col ou Col UWULUTT TY “yp SOP AY 
eloy #/€ OO Ge Og St 00 Cal Une | LOUIS “GSI 
a1cy t/e ov ce 09.06 00 Gol 00 SSL SULA Ay OqOY 
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General Counsel’s Exhibit 8-F(1) 


PAYROLL JOURNAL 
EARNINGS 


Time Regular Overtime 
Employee Worked Earnings Earnings 


Niehard C, Craver 28/1 10140 538 37/16 86 29 
Richard D, Lewis 14/1 37 64 403 13 7/8 261 24 
Lawrenee If, Spilman 7530 538 12 301 20 
Robert M. Squires K 50 20 16 14 611/16 167 87 
James R, Tyler 2 My 75 30 18 82 91/16 227 47 
Richard L, Voelker R72 96 40 W291 0 1115/16 287 60 
Lowell B. Whitaker ‘ 100 40 1s 83 31/16 76 87 
Carroll M. Cyr 8/7i 11120 4601 

Verna FE. Dore 75 30 

Lawrences C. Douglas 8 8194 

Roscoe 8, Herrick 2 hy 100 40 

James D, Raines 8 96 40 

Jack Sprinkle 8194 

James Stewart 75 30 

AJR. Stream 28 100 40 

Donald Tucker Bast 108 40 

Chester E. Zenger 7230 


1440 22 i 1408 54 


Elmo D, Angle 70 00 
Jimmie Barnette 3 days 72:00 
Robert E. Dean, Jr, 3 days 36.00 
Robert W. Jenkins 125 00 
Alfred Reed 3 days 72.00 
Wales FE. Rightmann 125 00 
Charles F. Taney 125 00 
Clyde B. Farley 110 00 
Charles V, Schimmels 125 00 
Charles E. Kenney 125 00 
Paul D. Wint, Jr. 140 00 
Reginald C. Kane 175 00 


1300 00 
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U/e  ¢s69 ou 68 i) UMOggE PUTT AY 

I/€ : : ac 26 WE SG UMOIET “Y 9G 03 
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l/e OF SF OF OL } le 2g y Sydangy -y sonvoyy 
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General Counsel’s Exhibit 8-G 


PAYROLL JOURNAL 
EARNIN 


Time Regular Overtime 
Employee Worked Earnings Earnings 


Reginald C, Kane 175.00 
Elmo D, Angle 374 TO00 $7.60 
Robert BE, Dean BT fs 60.00 8160 
Clyde B, Parley 37/2014 11000 125 40 
Robert W, Jenkins : 4 5 00 120 00 
Charles E, Kenney 3 135.00 
Alfred Reed 5 34M, 165 60 
Wales E, Rightmann : My : 157 50 
Charles V. Sehiminel 30.00 
Charles PY Taney 82/7 125.00 18625 
Paul D, Wint, Jr 14000 
C,H, Basberg ‘ 60.00 
Harry S. Large 22 ha/ 75.00 
Frank Mann 3y 70.00 


1442.50 10977 


TTS 
June Angle BTU/I9 lou 
Karnest. M. Puller 1014 175 
Harrison B. Kocher* K 
Tito L, Miratlor 
Eleanor A, Murphy 
Catherine A, Soper 
Joseph W. Suchinsky ‘ 42.00 
Mary E, Swann 175.00 45.00 
Chalmer J. White 85.00 
Sieglindy Zimmer : 100 00 18 00 


$54 63 22169 


pe 

Robert A, Brown : 7800 
William L, Brown 85.00 
Robert FE, Catron 100 00 
David Comer 64.00 
William C, Eldridge 150 00 
Donald H. Frank 85 00 
Harris L. Myers 5S8\ 5s 50 

620 50 


* IMlegible. 


General Counsel’s Exhibit 8-H 


PAYROLL JOURNAL 
EARNINGS 


Time Regular Overtime 
Employee Worked Earnings Earnings 


Reginald C, Kane 175 00 
Elmo D. Angle 3714/23 70 00 66 50 
James Archie, Jr. 24% 38 80 
Carl H. Boaberg 37% 25.00 
Robert E. Dean 7%4/1% 12.00 3 60 
Clyde B. Farley 3744/27 110 00 118 80 
Robert W. Jenkins BTV /19% 130.00 102 70 
Charles E. Kenney 3714/21% 125 00 107 50 
Harry S. Large 37%/19% 125 00 97 48 
Jesse C. Lopez 20 32 00 
Frank Mann 3714/23 % 125 00 11625 
Mike C, Padilla 20 3200 
Alfred Reed Tw/1% 2400 
Wales FE, Rightmann BTM % 125 00 
Charles F,. Taney A /27Y, 125.00 138 75 
Paul D, Wint 140 00 


513 80 842 53 


June Angle 100 00 
Robert K. Ellis 43/24 7525 
Harrison B. Kacher 40/3 7000 
Tito L. Miraflor 20% 3631 
Eleanor A. Murphy 16 28 00 
Catherine M. Soper 17% 3019 
Joseph W, Suchinsky 24 4200 
Chalmer J. White 85 00 
Sicglinde M. Zimmer 40/1% 100 00 


566 75 


Robert A. Brown 3714/6 7500 
William L, Brown 85 00 
Robert E, Catron 100 00 
David Comer 25% 5100 
William C. Eldridge 150 00 
Donald Frank 85 00 
Jack A, Hamilton 11% 16 88 
Harris L, Myers 30 3000 


592 88 
* Illegible. 


Employee 
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General Counsel’s Exhibit 8-I 


PAYROLL JOURNAL 
EARNINGS 


Time Regular 
Worked Earnings 


Reginald C. Kane 
Elmo D, Angle 
C,H. Baoberg 
Clyde B. Farley 
Robert W. Jenkins 
Charles E. Kenney 
Harry 8S, Large 
Virgil Lockhart 
Jesse C, Lopez 
Frank Mann 

Mike C, Padilla 
Wales BE. Rightmann 
Charles F, Taney 
Paul D. Wint 


June Angle 

Robert K. Ellis 
Harrison B. Kacker 
Tito L, Miraflor 
Eleanor A, Murphy 
Catherine M, Soper 
Joseph W. Suchinsky 
Chalmer J, White 
Sicglinde M. Zimmer 


Robert A. Brown 
William L. Brown 
Robert E, Catron 
David Comer 
William ©, Eldridge 
Donald H, Frank 
Jack A, Hamilton 
Harris L. Myers 


175.00 

37/19 7000 
37/21 125.00 
37/20% 11000 
130 00 

125.00 

132.00 

TS 00 

52 80 

52.00 

60.00 

125.00 

125.00 

140 00 


1499 80 


40/11% 100.00 
4073 70 00 
36 63 00 
4113 

744 

4375 

52 50 

85.00 

100 00 


562 82 


5150 
85.00 
100 00 
75.00 
150 00 
85.00 
50 25 
38 50 


635 25 


Overtime 
Earnings 


53 20 
104.98 
89 20 


1875 


7069 


103 00 
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General Counsel’s Exhibit 8-J 


PAYROLL JOURNAL 
EARNINGS 


Time Regular Overtime 
Employee Worked Earnings Earnings 


Reginald C. Kane 175 00 

Elmo D, Angle—N : 70 00 47 60 
C. H. Baoberg—N 135.00 $7 42 
Clyde B. Farley 37% y 11000 4510 
Robert W. Jenkins—N hy 130.00 49 40 
Charles E, Kenney 125 00 90 00 
Harry S. Large 125 00 37 50 
Virgil L. Lockhart—N 130 00 88 40 
Jesse C. Lopez hy 60.00 960 
Norman Maynard a [4AMs 54.00 1620 
Mike C, Padilla 60.00 480 
Wales E, Rightmann 1 125 00 2625 
Charles F. Taney—N My 130 00 4160 
M. W. Winchester A 36.00 480 
Paul D, Wint 140 00 


1605 00 548 67 


June Angle--N 40/20 100.00 75.00 
Robert K, Ellis 40/1% 7000 459 
Harrison B, Kacker 25 42.75 
Tito L. Miraflor—N 23 4025 
Eleanor A. Murphy—N 14.00 
Catherine M, Soper—N 43.75 
Joseph W. Suchinsky 31 5425 
Chalmer J. White—N 85.00 
Sicglinde M. Zimmer 40/6% 100 00 23 44 


551 00 103 03 


Robert A. Brown—Part 21% 75.00 64 50 
William L. Brown—Day 85.00 
Robert E. Cutron—N : 100 00 60 00 
David Comer—Part 29% 59 00 
William C. Eldridge 150 00 
Donald Frank 2¥ 85 00 
Jack A, Hamilton—N Part 56 25 
Harris L. Myers—N Part ip 37 50 


647 75 


* Illegible. 
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General Counsel’s Exhibit 8-K 
4/15 
PAYROLL JOURNALS 


Time Regular Overtime 
Employee Worked Earnings Earnings 


Reginald C, Kane 17500 

Elmo D, Angle BTM /T* 70.00 2730 
CH. Baoberg : 8Y 130.00 44.20 
Clyde B, Farley 110.00 4620 
Robert W. Jenkins 130.00 72 80 
Charles FE, Kenney 25.00 625 
Harry 8, Large : 125.00 26 24 
Virgil L. Lockhart ‘ Vy 130.00 54 60 
Jesse C, Lopes 5 : 60.00 

Norman Maynard K oF 90.00 

Mike C, Padilla RM 60.00 

Earl L, Powell 30/6% 104.00 35 
Wales E, Rightman BTVA/IS 125.00 

Charles F, Taney 30/61 104.00 

M.W. Winchester 3240/6 60.00 

Paul D. Wint 140 00 


638 00 460 13 


If, June Angle 40/8 100.00 30 94 
Robert K. Ellis 70.00 2100 
Tito L, Miraflor 47.25 
Eleanor A, Murphy ‘ 14.00 
Catherine M, Soper RK 4856 
Joseph W, Suchinsky 4 42.00 
Chalmer J. White 85.00 
Sieglinde M, Zimmer $ 100.00 3375 


506 81 85 69 


Robert A. Brown 22% 44.50 
William TL, Brown f 85 00 93:10 
Robert B, Catron 4M 100.00 78.00 
David Comer 75.00 600 
William C, Eldridge 150.00 
Donald H. Frank 85.00 
Jack A, Hamilton b 5625 1519 
Harris L. Myers y 37 50 16 80 


633 25 13817 


4/22 


Employee 


Reginald C, Kane 
Elmo D, Angle 

C, H. Baoberg 
Clyde B. Farley 
Robert W. Jenkins 
Harry S, Large 
Virgil L, Lockhart 
Jesse C, Lopez 
Norman Maynard 
Mike C. Padilla 
Earl L. Powell 
Wales E, Rightman 
Charles F. Taney 
M. W. Winchester 
Paul D, Wint 


June Angle 

Robert K. Ellis 

Tito L. Miraflor 
Eleanor A. Murphy 
Catherine M. Soper 
Joseph W. Suchinsky 
Chalmer J, White 
Sieglinde M. Zimmer 


Robert A. Brown 
William L, Brown 
Robert E. Catron 
David Comer 
William ©, Eldridge 
Donald H, Frank 
Jack A. Hamilton 
Harris L. Myers 
Ronald L, Alexander 
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General Counsel’s Exhibi 


PAYROLL JOURNALS 


Time 
Worked 


3714/9 
371%4/15% 


37%/10% 
3714/16% 


37%/15% 
3714/8 


49 
sub 3 days 


+ 8-L 


Regular 
Earnings 


175 00 
7000 
130 00 
11000 
130 00 
126.00 
130 00 
60.00 
90.00 
60 00 
127 00 
125 00 
130 00 
54 40 
140 00 


657 40 


100 00 
69 56 
3938 
2100 
5075 
52 50 
85.00 

100 00 


518 19 


7400 
85 00 
100 00 
3700 
150 00 
85 00 
5100 
43 37 
80 00 


705 37 


Overtime 
Earnings 


2420 
80 60 
59 40 
45.50 
25 20 
54.60 
40 20 
12 60 
2100 
69 30 
78375 
4160 


552 95 


37 50 


680 
68 00 


Employee 


Reginald C, Kane 
Elmo D. Angle 
C,H. Baoberg 
Clyde B. Farley 
Robert W. Jenkins 
Harry 8. Large 
Virgil L. Lockhart 
Jesse C, Lopez 
Norman Maynard 
Mike C. Padilla 
Karl L. Powell 
Wales E, Rightman 
Charles F. Taney 
M. W. Winchester 
Paul D. Wint 
Floyd O'Dell 


June Angle 

Robert K, Ellis 
Tito L, Miraflor 
Eleanor A. Murphy 
Catherine M, Soper 


Joseph W, Suchinsky 30 


Chalmer J. White 
Sieglinde M. Zimmer 
Delpha N. Price 


Ronald L. Alexander 
Robert A. Brown 
William L. Brown 
Robert E, Catron 
David Comer 
William C. Eldridge 
Donald H, Frank 
Jack R, Hamilton 
Harris L. Myers 
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General Counsel’s Exhibit 8-M 


PAYROLL JOURNALS 


Time 
Worked 


Regular 
Earnings 
175.00 
7000 
130 00 
11000 
130.00 
126 00 
130 00 
60 00 
90.00 
60 00 
52 00 
125.00 
130.00 
6000 
140 00 
20 80 


1 608 80 


3714 /8% 
15/4; 
37% /7% 


40/2% 100 00 
40/2% 70 00 
20% 35 88 
4% 744 
24% 42 88 
52 50 
85 00 
100 00 
5100 


40/1 
24/1 


54470 


5000 
50 00 
85.00 
100 00 
42.00 
150 00 
85 00 
45.00 
38 50 


Overtime 
Earnings 


18 20 
3120 
27 50 
68 90 
4680 
3640 
2220 
1620 
19 80 
23 40 
3625 
23 40 
15.00 


March 2, 1959 
General Counsel's Exhibit 9 


NOTICE 


At 1:00 A.M. Sunday, March 1, 1959, the SUN and Col- 
umbia Typographical Union proke off negotiations, thus 
terminating the bargaining agreement between the parties 
effective at that time. 

This shop is now an open shop without a contract. The 
foreman will hire all employees and make all rules until 
permanent rules are posted. There will be no discrimina- 
tion in hire and no loitering in the composing room by 
anyone not working. 

PUBLISHER 


General Counsel's Exhibit 12 
WESTERN UNION 


TELEGRAM 
1959 MAR 2 AM 6 08 


R WA004 RX PD—(DUPLICATE OF TELEPHONED TELEGRAM) AX 
ALEXANDRIA VIR 1 1040 PME— 

ROGER WHEELER— 
1606 KENWOOD AVE (AX) ALEXANDRIA VIR— 


WE ARE STARTING THE USE OF NEW EQUIPMENT AT SUN PLANT 

MONDAY MARCH 2 STOP THIS HAS LED TO THE RECLASSIFICA- 

TION OF CERTAIN COMPOSING ROOM JOBS AND THE ELIMINA- 

TION OF YOUR JOB STOP WE REGRET THERE WILL BE NO WORK 

AVAILABLE FOR YOU MARCH 2 AND UNTIL FURTHER NOTICE— 
KANE FOREMAN SUN— 
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General Counsel's Exhibit 13 
WESTERN UNION 


TELEGRAM 


R WA375 PD WASHINGTON DC 2 157PME— 
GEORGE FISHER— 
208 SO PATRICK ALEXANDRIA VIR— 


WE HAVE STARTED USE OF NEW EQUIPMENT AT SUN PLANT 
THIS HAS LED TO THE RECLASSIFICATION OF CERTAIN COM- 
POSING ROOM JOBS AND TILE ELIMINATION OF YOUR JOB, WE 
REGRET THERE WILL BE NO WORK AVAILABLE FOR YOU UNTIL 
FURTHER NOTICE— 


KANE FOREMAN THE NORTHERN VIRGINIA SUN 


General Counsel's Exhibit 14 
WESTERN UNION 
TELEGRAM 


RAXAITS RX PD—AX ALEXANDRIA VIR 1: 1040PMR— 

JULIAN DARDEN, REPORT DELIVERY 
FONE TUCKERMAN 28728 FONE TONIGHT AND DLR—APT 212 
5521 COLORADO AVE NORTIWE T WASH DC— 


WE ARE STARTING THE USE OF NEW EQUIPMENT AT SUN PLANT 

MONDAY MARCH 2 STOP THIS HAS LED TO THE RECLASSIFICA- 

TION OF CERTAIN COMPOSING ROOM JOBS AND THE ELIMINA- 

TION OF YOUR JOL STOP WE REGRET THERE WILL BE NO WORK 

AVAILABLE FOR YOU MARCH 2 AND UNTIL FURTITER, NOTICE— 
JANE FOREMAN SUN— 


General Counsel's Exhibit 15 
WESTERN UNION 

TELEGRAM 
R WA374 PPD—WASHINGTON DC 2 157PME— 
RR SCHRIMSHER, REPORT DELIVERY— 

502 BELLEVUE BLYD APT Ac] ALEXANDRIA VIR— 

_WE HAVE STARTED USE OF NEW EQUIPMENT AT SUN PLANT 
THIS WAS LED TO THE RECLASSIFICATION OF CERTAIN COM- 
POSING ROOM JOBS AND THE ELIMINATION OF YOUR JOR, WE 


REGRET THERE WILL BE NO WORK AVAILABLE FOR YOU UNTIL 
FURTHER NOTICE— 


KANE FOREMAN THE NORTHERN VIRGINIA SUN— 


510 


General Counsel’s Exhibit 16 
WESTERN UNION 


TELEGRAM 


AXA059 (R AXA440) PD—CJ ARLINGTON VIR 2 824 PME— 
—PRESTON L DAVIS, DLR— 
881 NORTH FREDERICK ST ARLINGTON VIR— 


—WE HAVE STARTED THE USE OF NEW EQUIPMENT AT SUN 
PLANT. THIS HAS LED TO THE RECLASSIFICATION OF CERTAIN 
COMPOSING ROOM JOBS AND THE ELIMINATION OF YOUR JOB, 
WE REGRET THERE WILL BE NO WORK AVAILABLE FOR YOU 
MARCH 3 AND UNTIL FURTHER NOTICE— 


KANE, FOREMAN, SUN— 


General Counsel's Exhibit 17 
WESTERN UNION 


TELEGRAM 


. R AXA060 (R AXA443) PD—CJ ARLINGTON VIR 2 824 PME— 
—JAMES STEWART, DLR— 
1054 NORTH MONROE ARLINGTON VIR— 


—WE HAVE STARTED THE USE OF NEW EQUIPMENT AT SUN 
PLANT THIS HAS LED TO THE RECLASSIFICATION OF CERTAIN 
COMPOSING ROOM JOBS AND THE ELIMINATION OF YOUR JOB. 
WE REGRET THERE WILL BE NO WORK AVAILABLE FOR YOU 
MARCH 3 AND UNTIL FURTHER NOTICE— 


KANE, FOREMAN, SUN— 


General Counsel's Exhibit 18 
WESTERN UNION 
TELEGRAM 
R AXA 445 PD—CJ ARLINGTON VIR 2 824PME— 
—ROBERT B BIERLY, DLR 1F POSSIBLE 
(IF UNABLE PHONE AP 7-0856)— 
6411 COLESVILLE RD UNIVERSITY PARK MD— 


DUE TO THE RECLASSIFICATION OF CERTAIN COMPOSING ROOM 
JOBS AND THE ELIMINATION OF YOUR JOB WE REGRHT THERE 
WILL BE NO WORK AVAILABLE FOR YOU MARCH 3 AND UNTIL 
FURTHER NOTICE— 


KANE, FOREMAN, SUN— 
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General Counsel’s Exhibit 19 


6:00 P.M. 
March 3, 1959 


TO ALL SUN COMPOSING ROOM PERSONNEL 


As of last Sunday, March 1, The SUN put into opera- 
tion some modern production equipment. This necessitated 
the reclassification of certain jobs in the production de- 
partment. As a result, we were regretfully compelled to 
lay off certain composing room employees. 

We want you to know that this production readjustment 
has now been completed and that no more lay-offs are 
presently contemplated. 

Tue PUBLISHER 


General Counsel's Exhibit 20 


NORTHERN VIRGINIA SUN 
AN INDEPENDENT DAILY NEWSPAPER 
March 9, 1959 


Mr. Richard D. Lewis 
2246 Chester Street, 8. E. 
Washington, D.C. 


Dear Mr. Lewis: 


As you know, we are gradually modifying our operation 
to make the best use of the new equipment that has been 
installed. This, of course, means the reclassification of 
certain jobs and the elimination of others. I regret to 
inform you that beginning Tuesday, March 10, 1959, there 
will be no work available for you for the time being. 


R. C. Kane 
Foreman 


General Counsel’s Exhibit 21 


NORTHERN VIRGINIA SUN 
AN INDEPENDENT DAILY NEWSPAPER 


March 9, 1959 
Mr. Lawrence Spilman 
Fairfax Station 
Virginia 
Dear Mr. Spilman: 


As you know, the proofreading job on the day side has 
been taken over by the editorial department. Beginning 
Tuesday night, March 10, 1959, the night proofreading 
will also be done by the editorial department. Consequent- 
ly, I regret that beginning March 10, there will be no work 


available for you for the time being. 
R. C. Kane 


Foreman 


General Counsel’s Exhibit 22 
NORTHERN VIRGINIA SUN 
AN INDEPENDENT DAILY NEWSPAPER 
March 10, 1959 
Mr. Richard Voelker 
6803 Fairfax Road 
Bethesda, Maryland 


Dear Mr. Voelker: 


As you know, we are gradually modifying our operation 
to make the best use of the new equipment that has been 
installed. This, of course, means the reclassification of 
certain jobs and the elimination of others. I regret to in- 
form you that beginning Wednesday, March 11, 1959, 
there will be no work available for you for the time being. 


R. C. Kane 
Foreman 
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General Counsel's Exhibit 23 


NORTHERN VIRGINIA SUN 
AN INDEPENDENT DAILY NEWSPAPER 


March 9, 1959 


Notice to Composinc Room Emp.oyes OF THE 
Nortuern Vircinta Sun 


Because of the introduction of new machinery into the 
composing room of The SUN, this newspaper is reor- 
ganizing the schedule of composing room work. 

Effective with the night shift of Tuesday, March 10, 
1959, and until further notice, the night composing room 
crew will consist of a night foreman, a _ teletypesetter 
machinist and a teletypesetter monitor. The night proof- 
reading will be taken over by the editorial department, as 
is already the case on the day side. 

Effective with the day shift of Wednesday, March 11, 
1959, and until further notice, the dayside composing room 
crew will consist of a day foreman, five floor men, four 
operators, and two gencral assignment. The foregoing 
crew will have the following starting times: 


4:00 a.m.—Day foreman 
Floorman 
General assignment 
5:00 a.m.—Operator 
6:00 am.—Two floormen 
7:00 a.m.—Two operators 
8:30 a.m.—Operator 
10:00 a.m.—Floorman 
General assignment 


Beginning with the day shift of Wednesday, March 11, 
and until further notice, the following are instructed to 
report for work as follows: 


4:00 a.m. Kenney (day foreman) 
Herrick 
Douglas 


Raines 
Cyr 
Stream 
Dore 
Stewart 
Tucker 
Zenger 
Sprinkle 
KANE, 
Composing Room Foreman 


General Counsel's Exhibit 24 
EXHIBIT A 
Exhibit Showing Shift Arrangements 


(excluding TTS and Photon personnel) 
March 16, 1959 


Day Shift 


5 A.M.—1 foreman 
1 apprentice bank boy 
2 floormen 

6 A.M.—1 combination man 

7 A.M.—1 operator 


Night Shift 
6 P.M.—1 floorman 
1 apprentice bank boy 
1 operator 
8 P.M.—1 floorman 
March 23, 1959 
Day Shift 
6 A.M.—2 floormen 
1 combination man 
1 operator 


1 apprentice bank boy 
9 A.M.—1 apprentice floorman 


6 P.M—l1 
2 


2 


6 A.M.—1 
1 
7 AM —1 
1 
9 A.M.—1 
a 


6 P.M.—1 
1 


1 
2 


7 AM—1 
3 
1 
9 AM.—1 
1 


6 P.M.—1 
(except 1 
7 P.M. 1 
Friday) 1 

9 


Night Shift 
operator 
floormen 
apprentice bank boys 


June 7, 1959 
Day Shift 


operator 

floorman 
combination man 
apprentice bank boy 
floorman 

apprentice bank boy 


Night Shift 


operator 
combination man 
floorman 

apprentice bank boys 


July 12, 1959 
Day Shift 
operator 
floormen 
apprentice bank boy 


combination man 
apprentice bank boy 


Night Shift 


operator 
combination man 
floorman 

apprentice bank boy 
apprentice floormen 
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November 22, 1959 
Day Shift 


6 A.M.—1 operator 
7 A.M.—2 floormen 
7:30 A.M.—1 apprentice bank boy 
8 A.M.—1 combination man 
9 A.M.—1 floorman 
9:30 A.M.—1 apprentice floorman 


Night Shift 


6 P.M.—1 floorman 
(except 1 apprentice bank boy 
5 P.M. 1 apprentice operator 
Wed.) 
8 P.M.—1 floorman 
(except 
11 P.M. 
Mon. & Tues.) 


December 6, 1959 
Day Shift 
6 A.M.—2 floormen 
7 A.M.—1 combination man 
8 A.M.—1 operator 


1 floorman 
9:30 A.M.—1 apprentice bank boy 


Night Shift 
Sun, Mon. Tues, Wed. Thurs. 


1 floorman 6 6 6 
1 floorman 11 11 8 11 
1 operator 3 6 
1 apprentice 

operator 
1 apprentice 

bank boy 
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January 18, 1960 
Day Shift 


6 A.M.—2 floormen 
(except 7 
A.M. Wed.) 
7 A.M.—1 combination man 


(except 8 
A.M. Wed.) 
7:30 A.M.—1 apprentice bank boy 
8 A.M.—1 floorman 
(except 9 
A.M. Wed.) 
9 A.M.—1 operator 
9:30 A.M.—1 apprentice bank boy 
Night Shift 
Sun, Mon. Tues. Wed. Thurs. 


floorman - 11 11 11 
floorman 8 - 6 6 


apprentice 

bank boy 4 4 
apprentice 

bank boy 
apprentice 

operator 


Respondent's Exhibit 1 
WESTERN UNION 


TELEGRAM 
MARCIT 24, 1959 


STRAIGHT TELEGRAM 
RETURN RECEIPT REQUESTED 
MR. JOHN K. MALL 


2703 SO. FERN STREET APT. 11 ARLINGTON, VA. 
YOU ARE HEREBY REQUESTED TO RETURN TO YOUR JOB AT 
THE NORTHERN VIRGINIA SUN BY REPORTING TO WORK 9 A. M. 
ON MARCH 26, 1959. YOU WILL BE EMPLOYED UPON THE SAME 
TERMS AND CONDITIONS AND WITH THE SAME RIGHTS AND 
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PRIVILEGES WHICH YOU HAD AFTER THE TERMINATION OF THE 
COLLECTIVE BARGAINING AGREEMENT AT 1 A. M., MARCI 1, 
1959 AND IMMEDIATELY PRIOR TO YOUR LAYOFF, IF YOU DE- 
SIRE TO RETURN TO WORK PLEASE NOTIFY MR. STERN OR MR, 
SAGALYN BY TELEPHONE JA 4-3000 NO LATER THAN 4:00 P. M. 
MARCH 25, 1959. 


PUBLISHER, NORTHERN VIRGINIA SUN 


Respondent's Exhibit 2 
WESTERN UNION 


TELEGRAM 


R AX025 (R AXB 062) PD—CJ ARLINGTON VIR 25 1257 PME— 
NORTHERN VIRGINIA SUN— 
3409 WILSON BLVD ARLINGTON VIR— 


I CANNOT RETURN TO WORK UNTIL I AM ASSURED THAT MY 
FELLOW WORKERS WHO HAVE BEEN UNFAIRLY DISCRIMINATED 
AGAINST FOR UNION MEMBERSHIP RECEIVE OFFERS OF REIN- 
STATEMENT. I AM ENGAGING IN CONCERTED PROTECTED AC- 
TIVITY TO PROTEST YOUR DISCRIMINATION AGAINST MY FEL- 
LOW WORKERS AND MYSELF UNDER THE RIGHTS GUARANTEED 
ME BY VIRGINIA LAW AND FEDERAL LAW— 


JOHN K MALL 3908 NORTH 5 ST ARLINGTON VIR— 


Respondent's Exhibit 6 
WESTERN UNION 
TELEGRAM 


MARCH 26, 1959 
STRAIGHT TELEGRAM 
RETURN RECEIPT REQUESTED 
MR. CARROLL M. CYR 


3 SO. GARDEN STREET ALEXANDRIA, VIRGINIA 

YOU ARE HEREBY REQUESTED TO RETURN TO YOUR JOB AT THE 
NORTHERN VIRGINIA SUN BY REPORTING TO WORK AT 9 A. M. 
ON MARCI 27, 1959. YOU WILL BE EMPLOYED UPON THE SAME 
TERMS AND CONDITIONS AND WITH THE SAME RIGHTS AND 
PRIVILEGES WHICH YOU HAD AFTER THE TERMINATION OF THE 
COLLECTIVE BARGAINING AGREEMENT AT 1:00 A. M., MARCH 1, 
1959, AND IMMEDIATELY PRIOR TO YOUR GOING OUT ON STRIKE, 
IF YOU DESIRE TO RETURN TO WORK PLEASE NOTIFY MR. 
STERN OR MR. SAGALYN BY TELEPHONE JA 4-3000 NO LATER 
THAN 4:00 P. M., MARCH 26, 1959. 


PUBLISHER, NORTHERN VIRGINIA SUN 
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Respondent's Exhibit 7 
WESTERN UNION 


TELEGRAM 


AXA041 (R ANA286) LONG PD—TDAX ARLINGTON VIR 26 210PME— 
THE NORTHERN VIRGINIA SUN, ATTN MR STERN— 
DONT PHONE 3409 WILSON BLVD ARLINGTON VIR 


—I CANNOT RETURN TO WORK UNTIL I AM ASSURED THAT ALL 
MY FELLOW WORKERS WHO HAVE BEEN UNFAIRLY DISCRIMI- 
NATED AGAINST FOR UNION MEMBERSHIP RECEIVE OFFERS OF 
REINSTATEMENT, YOUR CIARACTERIZATION OF MY ACTIONS 
AS “GOING OUT ON STRIKE’? IS INACCURATE, I AM ENGAGING 
IN CONCERTED PROTECTED ACTIVITY TO PROTEST YOUR DISCRI- 
MINATION AGAINST MY FELLOW WORKERS AND MYSELF UNDER 
THE RIGHTS GUARANTEED ME BY VIRGINIA LAW AND FEDERAL 
LAW— 


CARROLL M CYR 33 SOUTH GORDON ST ALEXANDRIA VIR— 


Respondent's Exhibit 8 


Deeember 8, 1958 
480.9(1) 
Mr. Robert Taub 
Columbia Typographical Union 
1701 K Street, N. W. 
Washington, D. C. 


Dear Mr. Taub: 


Our counsel, Gilbert Hahn, Jr., has related to us your 
telephone conversation with him of December 3, 1958, in 
which you suggested a straight extension of our present 
contract with Columbia Typographical Union, Local 101, 
until September 30, 1959, instead of the termination date 
of February 28, 1959, as stipulated in the existing con- 
tract. 

You will recall that at the time we were negotiating our 
present contract, we especially requested, and you agreed, 
that it be timed to terminate at a time different from Co- 
lumbia 101’s contract with the Washington Publishers 
Association. 

At that time, you advised us that Columbia 101’s con- 
tract with the Alexandria Gazette expired on February 28, 
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1959. Since this was a date different from the expira- 
tion date of the contract with the Washington Publishers 
Association, and since we had emphasized in our negotia- 
tions with you that our situation was much more akin to 
that of the Gazette’s than to that of the large Washington 
newspapers, the February 28 expiration date seemed a 
suitable one. 

You have now advised Mr. Hahn that you have just 
discovered that the Alexandria Gazette’s contract actually 
expires on September 30, at the same time as the Wash- 
ineton Publishers Association contract. Accordingly you 
suggest that we extend our contract to end on that date. 

We have weighed your suggestion very earefully, and 
have concluded that we cannot agree to it. Since the he- 
ginning of our relations with Local 101, we have con- 
sistently emphasized that the conditions of employment 
suitable to the large Washington newspapers eannot be 
applied to the Northern Virginia Sun without serious ad- 
yerse consequences to the Sun. Our reasons for that con- 
tention were set forth in our open letter to the members 
of Columbia 101 of September 12, 1957, Our experience 
has not altered that view. 

It is because of the differences between the large Wash- 
ington newspapers and ourselves that we insisted that our 
contract end at a date different from the Washington Pub- 
lishers Association contract, so that we could conduet nego- 
tiations independent of that Association. 

I am sure you recognize that our aim in this respect 
would be nullified by your suggestion that we extend our 
contract to September 30, 1959, so that its terminal date 
is the same as that of the Washington Publishers Associa- 
tion contract. 

Accordingly, we believe that the existing terminal date 
of February 28, 1959, should prevail. 


Sincerely yours, 


Cuayton FRrItcHEY 
Publisher 
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on 


Excerpts from Testimony of Philip Stern 


64 Q. (By Mr. Sachs) 1 thought that is what you 

said. And I thought what you meant by that was 
that the decision to install this Photon equipment on the 
28th rather than earlier had something to do with the date 
of the 28th being the expiration of the contract. <A. That 


is correct, sir. 
* * 


° . * * * * * * 


Excerpts from Testimony of Phillip Figgins 


854 Q. During that 11-month period what did you do 

with respect to the various type work that you do? 
Can you explain? A. Well, T was operator, floorman, and 
had a little experience in paste-up. 


* ° * * * - 


Excerpts from Testimony of Clayton Fritchey 


1036 Q. In the background of your newspaper experi- 
ence, have you ever yourself been a member of any 
one of the unions in the newspaper industry? A. Yes, sir. T 


was a member of the Newspaper Guild for about ten years, 
I had to resign when I beeame editor, under the by-laws 
of the union. 

Q. When was that? A. Around 1944. 

Q. Mr. Fritchey, directing your attention in particular to 
the Northern Virginia Sun, when was that newspaper and 
your association with it commenced? A. April, 1957. 

* * * 


1056 Mr. Sundlun: Mr. Examiner, in view of your 
ruling and the discussion between you and Mr. 

Amram, T would propose to inquire from this witness as to 
his knowledge of the wage scales and union or non-union 
conditions of other comparable newspapers in the Virginia 
area. 

Trial Examiner Plost: I don’t think it is relevant to 
this matter at all. 

Mr. Sundlun: Accepting in advance your sustaining ob- 
jection to those questions if they were asked, I shall not 
ask them. 


* e e * ° al * * * * 
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Order Consolidating Cases, Consolidated Complaint and 
Notice of Hearing 


It having been charged by Robert W. Wheeler, Jr, Clyde 

_ Southward, George FE. Fisher, Julian T. Darden, Robert 

. Schrimsher, Aldon D. Stewart, Preston L, Davis, Kirby 

. Loveless, Harry G. Annis, Robert Bell Bierly, Richard 
C, Craver, Phillip FP. Figgins, John K. Mall, Lawrenee Hf. 
Spilman, Richard L. Voelker, Richard D. Lewis, Lowell B. 
Whitaker, James R. Tyler, Jr., James D. Raines, Lawrence 
C. Douglas, John J. Sprinkle, Verna E. Dore, Roscoe Ss. 
Herrick, Aubrey R. Stream, Donald W. Tucker, Chester E. 
Zenger, Carroll M. Cyr, James Stewart, individuals, that 
George W. Ball, Phillip M. Stern, Arnold Sagalyn and 
Clayton Fritchey, T/A Northern Virginia Sun Publishing 
Company have been engaging in and are engaging in unfair 
labor practices affecting commerce, as set forth and defined 
in the National Labor Relations Act, as amended, 61 Stat. 
136 (herein called the Act), the General Counsel of the 
National Labor Relations Board (herein called the Board), 
on behalf of the Board, by the undersigned Regional Di- 
rector for the Fifth Region, having duly considered the 
matter and deemed it necessary in order to effectuate the 
purposes of the Act, and to avoid unnecessary costs and 
delay, 


Tr Is Heresy Orveren, pursuant to Section 102.33 of the 
Board’s Rules and Regulations, Series 8, that these cases 
be, and they hereby are, consolidated. 


Said cases having been consolidated for hearing, the 
General Counsel of the Board, on behalf of the Board, by 
the undersigned Regional Director, pursuant to Section 
10(b) of the Act and the Board’s Rules and Regulations, 
Series 8, Section 102.15, hereby issues this Consolidated 
Complaint and Notice of Hearing and alleges as follows: 


Copies of the charges filed March 5, 1959 in Cases Nos. 
5-C.A-1508, and 1509 were served on Respondents on or 
about March 6, 1959. Copies of the charges filed March 6, 
1959 in Cases Nos. 5-CA-1511, and 1512 were served on 
Respondents on or about March 7, 1959. Copies of the 
charges filed March 9, 1959, in Cases Nos. 5-CA-1513, 1514, 
1515 and 1516 were served on Respondents on or about 
March 10, 1959. A copy of the charge filed March 12, 1959 
in Case No, 5-C.A-1519 was served on Respondents on or 
about March 13, 1959. Copies of the charges filed on 
March 16, 1959 in Cases Nos. 5-CA-1520, 1521, 1522 and 
1523 were served on Respondents on or about March 17, 
1959. Copies of the charges filed on March 17, 1959 in 
Cases Nos. 5-C:A-1525 and 1526 were served on Respondents 
on or about March 18, 1959. Copies of the charges filed on 
March 18, 1959 in Cases Nos, 5-CA-1527, 1528 and 1529 
were served on Respondents on or about March 19, 1959. 
Copies of the charges filed on March 24, 1959 in Cases Nos, 
5-C.A-1530, 1531, 1532, 1533, 1534, 1535, 1536, 1537 and 1588 
were served on Respondents on or about March 25, 1959. 
A copy of the charge filed on March 30, 1959 in Case No. 
5-C'A-1545 was served on Respondents on or about March 
31, 1959. 


II. 


George W. Ball, Phillip M. Stern, Arnold Sagalyn, and 
Clayton Fritechey, herein jointly called Respondent, are, 
and have been at all times material herein, co-partners 
doing business under the trade name and style of Northern 
Virginia Sun Publishing Company. Respondent has its 
principal office and place of business at Alexandria, Vir- 
ginia where it is engaged in the publication of a newspaper 
distributed in the northern Virginia area daily except Sun- 
days. 


Respondent, in the course and conduct of its business 
operations as described in paragraph IT above, during the 
preceding twelve-month period, a representative period, did 
a gross volume of business amounting to in excess of 
$200,000. During this period Respondent subscribed to 
interstate news services for which it paid a substantial 
amount of money, advertised nationally sold products for 
which it received a substantial amount of money, and pub- 
lished nationally syndicated features for which it paid a 
substantial amount of money. During this period Respond- 
ent purchased products and materials of substantial value 
from points located outside the Commonwealth of Virginia. 


IV. 


Respondent is and has been at all times material herein 
engaged in commerce within the meaning of Scction 2, 
subsection (6), of the Act. 


Vv. 


Columbia Typographical Union No. 101, International 
Typographical Union, AFL-CIO, (herein called the Union), 
is a labor organization within the meaning of Section 2, 
subsection (5), of the Act. 


VI. 


Respondent, by its officers, agents and supervisors while 
engaged in the operations described above in paragraphs 
II, ITI and TV did discharge the following named employees 
on or about the dates set opposite each name and has at 
all times since said dates failed and refused to reinstate 
said employees to their former or substantially equivalent 
positions because of their membership in, assistance to, or 
activities on behalf of the Union, or because they engaged 
in concerted activities with each other and with other em- 
ployees of Respondent for the purposes of collective bar- 
gaining or other mutual aid or protection. 
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Clyde E. Southward March 1, 1959 
Kirby L. Loveless March 1, 1959 
Harry G, Annis March 1, 1959 
Aldon D. Stewart March 1, 1959 
Robert B. Bierly March 2, 1959 
John K. Mall March 2, 1959 
Julian T. Darden March 1, 1959 
Preston L. Davis March 2, 1959 
Roger W. Wheeler, Jr. March 1959 
George E. Fisher March 1, 1959 
Robert R. Schrimsher March 1959 
Richard C. Craver March 9, 1959 
James R. Tyler, Jr. March 9, 1959 
Lowell B. Whitaker March 9, 1959 
Richard TD. Lewis March 9, 1959 
Lawrence H. Spilman March 9, 1959 
Phillip F. Figgins March 3, 1959 


VII. 


Respondent, by its officers, supervisors, agents and repre- 
sentatives, did, on or about March 10, 1959, change the daily 
hours of employment for employees who were members of 
the Union and announce that a new non-union foreman 
would be appointed. 


VITl. 


Respondent engaged in the acts and conduct deseribed in 
paragraphs VI and VII above, with an object of provoking 
its employees who were members of the Union into en- 
gaging in a strike. Respondent’s further intention in the 
event that it successfully provoked a strike was to replace 
all its employees who were members of the Union because 
of their membership in and adherence to the Union. 
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IX. 


By the unfair labor practices described in paragraphs 
VI, VII, and VIII above, Respondent caused the following 
named employees, who were members of the Union, to 
engage in a strike which commenced on or about March 11, 
1959. 

James Stewart 
James D. Raines 
Roscoe 8. Herrick 
Chester E. Zenger 
Verna E. Dore 
Donald W. Tucker 
Aubrey R. Stream 
John J. Sprinkle 
Lawrence C. Douglas 
Richard L. Voelker 
Carroll M. Cyr 


X. 


Respondent, by the acts and conduct set forth in para- 
graphs VI, VII, VIII and IX above, did discourage and is 
discouraging membership in a labor organization by dis- 
crimination in regard to hire and tenure of employment or 
terms or eunidsiions of employment, and by said acts and 
conduct, did engage in and is engaging in unfair labor prac- 
tiees within the meaning of Section 8, subsection (a) (3) 
of the Act. 


XI. 


Respondent, by the acts and conduct set forth in para- 
graphs VI, VII, VIIT and IX above, did interfere with, 
restrain and coerce its employees, and is interfering with, 
restraining and coercing its employees in the exercise of 
the rights guaranteed in Section 7 of the Act, and did there- 
by engage in, and is thereby engaging in unfair labor prac- 
tices within the meaning of Section 8, subsection (a) (1), 
of the Act. 


The activities of Respondent described in paragraphs VI, 
VII, VUI and IX above, occurring in connection with the 
operations of Respondent deseribed in paragraphs I, II 
and IV above, have a close, intimate and substantial rela- 
tion to trade, traffic and commerce among the several States 
and tend to lead to labor disputes burdening and obstruct- 
ing commerce and the free flow of commerce. 


XIII. 


The acts of Respondent described above constitute unfair 
labor practices within the meaning of Section 8, subsections 
(a)(1) and (a) (3), and Section 2, subsections (6) and (7), 
of the Act. 


Purase Take Notice, that on the Ist day of Deeember 
1959, at 10:30 a.m., in Conference Room B, Departmental 
Auditorium, Constitution Avenue between 12th and 14th 
Streets, N.W., Washington, D.C. a hearing will be conducted 
before a duly designated Trial Examiner of the National 
Labor Relations Board on the allegations sct forth in the 
above Consolidated Complaint, at which time and place 
you will have the right to appear in person, or otherwise, 
and give testimony. 


You are further notified that, pursuant to Sections 102.20 
and 102.21 of the Board’s Rules and Regulations, you shall 
file with the undersigned Regional Director, acting in this 
matter as agent of the National Labor Relations Board, 
an original and four (4) copies of an Answer to said Con- 
solidated Complaint within ten (10) days from the service 
thereof and that unless you do so all of the allegations in 
the Consolidated Complaint shall be deemed to be admitted 
to be true and may be so found by the Board. 
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Dated at Baltimore, Maryland this 17th day of November 
1959. 


/s/ Joun A, PENELLO 
John A. Penello, Regional Director 
National Labor Relations Board, 
Region 5 
104 W. Baltimore Street, Sth Floor 
Baltimore 1, Maryland 


Respondent's Exhibit 10 
WESTERN UNION 
TELEGRAM 
R AXOIS (P WXMO45) LONG PD=TXN WASHINGTON DC 25 1153 AME— 
M L BRUEGGEMAN, BUSINESS MGR NORTHERN VIRGINIA SUN= 


3409 WILSON BLVD ARLINGTON VIR= 


HAVE RECEIVED FROM YOU COPIES OF TELEGRAMS ADDRESSED 
TO THREE LOCKED OUT MEMBERS OF COLUMBIA TYPOGRAPHICAL 
UNION NUMBER 101 OFFERING THEM REINSTATEMENT TO THE 
JOBS FROM WHICH THEY WERE DISCRIMINATORILY DISCHARGED. 
THE OTHERS DISCRIMINATED AGAINST HAVE RECEIVED NO SIM- 
ILAR OFFERS, IF IT IS YOUR INTENTION TO OFFER REINSTATE- 
MENT TO ALL THOSE DISCRIMINATORILY DISCHARGED, PLEASE 
NOTIFY ME IN ORDER THAT APPROPRIATE ARRANGEMENTS CAN 
BE MADE= 


ROBERT TAUB PRESIDENT COLUMBIA TYPOGRAPHICAL UNION 
LOCAL 101 1003 K ST NORTHWEST WASHINGTON DC= 
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Charging Parties Exhibit 14 


CouNTER PRoposaL OF 
Nortuern Vircinta Sun Pup,iisyine Co. 


For AGREEMENT AND SCALE OF PRICES WITH 
Cotumpia Tyrocraruican Ustox, No. 101 


Except as hereinafter set out the “‘Newspaper Seale and 
Agreement between Northern Virginia Sun Publishing Co. 
and Columbia Typographical Union No. 101’, effective 
March 1, 1958, to and including February 28, 1959, shall 
remain in full force and effect. 


1. Three Year Contract. Section 4. (a). This agreement 
shall become effective March 1, 1959 and shall remain in 
effect to and including February 28, 1962 except as herein- 
after provided. 


2. General Laws, 1.T.U. Section 1 (b) and the first sen- 
tence of Section 6 (i) to be eliminated. 


Requiring the General Laws of the I.T.U. to govern the 
agreement creates unlawful employment conditions and 
illegal hiring conditions including a ‘‘closed shop’’ and are 
violative of the National Labor Relations Act. See L.TU. 
Local 38 and Haverhill Gazette, NLRB Case No. 1-CB-429 
and LT... Local 165 aud Worcester Telegram, NLRB 
Case No. 1-CB-430 (hereinafter referred to as “¢Haverhill 
case’’). 


3. Jurisdiction. Section 7 (d) (1) through Section 7 (d) 
(7) to be eliminated. Section 7 (g) to be eliminated. 


The jurisdiction clause is too broad, in that it is designed 
to include a non-existent unit and future job operations as 
well as terms of employment of persons not included in the 
appropriate unit and has been held illegal. See ‘Haverhill 
case.’’ 


4. Foreman. Section 20 (a), 20 (b) and Section 23 to be 
eliminated. 
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It is a violation of the National Labor Relations Act to 
require the hiring as foremen only those who are members 
of the union. Further, the other provisions to be eliminated 
violate the National Labor Relations Act prohibition 
against the ‘‘closed shop’’. See ‘Haverhill case.’”? See also 
New York Mailers Union No. 6 and Wall Street Journal, 
NLRB Case No. 2-CB-1807; News Syndicate Co. and Bur- 
ton Randall, No, 2-CA-4967 (hereinafter referred to as 
‘‘Daily News case’’). 


In place thereof, the Sun proposes the following clause: 


¢23. The operation, authority and control of Pub- 
lisher’s composing room shall be vested exclusively in 
the office through its representative, the foreman. In 
the absence (off days, sickness, vacation or leave of 
absence) of the foreman, the office shall designate and 
post who will be foreman during his absence and such 
designated person shall be vested with the full author- 
ity, rights and privileges granted by this agreement to 
the foreman on days specified. The office may also 
designate and post an assistant to represent the fore- 
man as an acting foreman on each shift, who shall have 
full authority of the foreman. 


He shall be the sole judge as to the number of men 
to be employed in any capacity in the composing room. 


The foreman shall be the judge of a man’s compe- 
tency as a workman and of his general fitness to work. 
He may discharge for (1) incompetency; (2) neglect of 
duty; (3) violation of office rules, which shall be kept 
conspicuously posted. 


The foreman shall not be subject to fine or reprimand 
by the union, for carrying out instructions given him by 
the management, authorized by this contract and scale. 


An employee who has been discharged for any reason 
other than to reduce the force may be reinstated only 


at the option of the foreman, or by proceeding in ac- 
cordance with the discharge provisions of this contract. 
An employee discharged for incompetency, neglect of 
duty or a minor reason shall not be denied the privilege 
of secking work in the office for a period longer than 
six months.’’ 


5. Closed Shop. Sections 21 (b) (1) through 21 (b) (3) 
and Sections 21 (¢) through 21 (f) to be eliminated. 


These provisions maintain an effective ‘‘closed shop’’ 
and preferential employment conditions in the Sun plant 
and as such are violative of the National Labor Relations 
Act. See ‘‘Haverhill Case.’’? Also see ‘‘Daily News case.’’ 
The fact that the Sun has previously agreed to this pro- 
vision does not bind it to agree in future contracts. See 
‘“‘Haverhill case.’”’ Further, even the ‘‘union shop’’ per- 
mitted by the National Labor Relations Act is prohibited 
under the laws of the State of Virginia. 


6. Reproduction. Section 33 to be eliminated. 


Norrnern Vircinia Sun 
Pusuisuine Co. 
/s/ Cuayton Firciey 
Publisher 
January 28, 1959 
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IN THE 


United States Court of Appeals 


For tie Disrricr or CotumBia Crcurr 


No. 16,757 
Rocer W. WHeeLer, JR, Ev AL, Petitioners, 
Vv. 


Nationa Labor Revations Boarp, Respondent. 


and 
Greonce W, BaLL. et aL, T/A NORTHERN VIRGINIA Sun 
PubLisHing Company, Intervenors. 


No. 16,937 
Georce W. Bat, et AL, T/A NORTHERN VirGinta Sun 
Pennisuine Company, Petitioner 
Vi 
Nationa Lavon Renations Boarp, Respondent 
and 


Rocer W, Wuerevenr, Jn, ET AL, ntervenors 


On Petition for Review of an Order of the National Labor 
Relations Board 


REPLY BRIEF ON BEHALF OF THE NORTHERN VIRGINIA 
SUN PUBLISHING COMPANY 


I. PRELIMINARY STATEMENT 

This Reply Brief is filed in response to (1) the Brief 
for the National Labor Relations Board (hereinafter called 
the “NLRB Brief*') and (2) the Brief for Petitioners 
Wheeler et al. (hereinafter called the “Wheeler Brief"). 

The points to be answered in cach Brief are treated sep- 
arately and in the above order, 

We pointed out, in the footnote to pages 6 and 7 of our 
Main Brief, some of the difficult legal questions which will 
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some day have to be considered in this case. These have 
not been dealt with in any of the Briefs and, of course, 
cannot be. However, in the next Section of this Brief, 

we will very briefly indicate some of these questions to 
this Court, to emphasize the complete ‘relevancy’? and 
‘materiality’? of the excluded material to the basi¢ issue 
of ‘‘motivation’’? which will govern the merits of this case. 


II. REPLY TO THE NLRB BRIEF 
Our re ply to the NLRB Brief will deal with the following 
questions in order: 
A. The NLRB position on the ‘‘due-process’? question. 
B. The NLRB position with respect to the Sun's pos- 


sible defenses. 


A. THE DUE-PROCESS QUESTION 

The NLRB argument is a strange document, adopting the 
“shotgun? approach to the due-process question, 

First, the NLRB Brief argues that the Trial Examiner 
was a paragon of even-handed justice. 

Then, the Brief argues that the admitted due-process 
errors of the Trial Examiner were cured by the Board’s 
action. 

Finally, the Brief argues that it doesn*t make any differ- 
enee whether there were due- process errors, because the 
Sun could not hare any defense in any cerent, and the due- 
process errors related to purely irrelevant material. 


(1) The Conduct of the Trial Examiner 


At page 18, the NLRB Brief says flatly‘... the Trial 
Examiner consistently excluded evidence robatine to the 
course of negotiations sought to be introduced by all par- 
ties.’ This flat statement is repeated at page 25, 


At page 27, the NLRB Brief says flatly ‘. .. the record 
discloses that all parties were afforded an opportunity to 


present their positions and to examine and cross-examine 
witnesses fully and fairly... 
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At page 27, the NLRB Brief says flatly st... It is true 
that some evidence of what occurred at the bargaining 
sessions Was admitted, but only to the extent that it related 
to the introduction of the Photon and TTS machines or to 
the undisputed and objective facts concerning when the 
bargaining sessions occurred and terminated.”’ 


At page 33, the NLRB Brief says flatly **. .. the Trial 
Examiner consistently and fairly applied his evidentiary 
rulings cutting off all sides from introducing evidence relat- 
ing the course of the negotiations themselves, except inso- 
far as the Photon and TTS machines were diseussed."’ 


At page 39, the NLRB Brief says flatly *t... the Trial 
Examiner did not. ‘discriminate* between the Company and 
the Union with respect to his evidentiary rulings, but in- 
stead consistently and fairly applied these rulings.’’ 


Every one of these statements is a misstatement of the 
record in this ease, and each is contradicted by the NLRB 
3rief itself. 


Without repeating our lengthy Main Brief, may we refer 
the Court to pages 17 and 18 of our Main Brief, in which 
we list the seven vital matters respecting the contract 
negotiations ou achich the Trial Examiner took the Union's 
testimony and denied the Sun the right to respond. The 
detailed proof in support of our position is found at pages 
18 to 32 of our Main Brief. We submit that a clearer case 
of one-sided “discrimination’’ would be hard to find. 


The Court will note that the Sun was never permitted 
to tell its side of the story of February and early March, 
and was never permitted to tell why it did what it admit- 
tedly did, and what ifs motivation was, 


In addition, the NLRB Brief itself proves that the flat 
statements quoted above are wrong. 
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At page S$ of the Counterstatement of the Case, the NLRB 
Brief refers affirmatively to Tanb’s testimony about setting 
up a date for further bargaining. Yet, on this very point, 
the Sun was denied the right to reply. (See our Main 
Brief, pages 55-6.) 


On this same point, the NLRB Brief, in footnote 16 to 
page 30, refers again to Union President Taub’s testi- 
mony about reopening negotiations, and, on the same page 
and the next page, admits that the Trial Examiner had 
forbidden the Sun's witnesses Hahn and Fritchey to reply. 


At page 32, the NLRB Bricf admits that the Government 
asked its witness Moore about the discussion of the ‘*juris- 
diction’ clause during the February negotiations (perhaps 
the most important fact in this entire controversy) and that 
the Trial Examiner forbade the Sun to cross-examine cither 
Moore or Taub on this issue. (See NLRB Brief, pages 
32-3) 


Perhaps the most flagrant misstatement in the entire 
NLRB Brief appears at page 33 where the Brief says: 


“In short, the record discloses... that there was 
no bargaining on (the issue of Photon and TTS). 


The record may indeed ‘disclose’? that there was no 
bargaining on the issue of Photon and TTS! It does this, 
however, in the face of the clear and unbroken offer of the 
Sun to prove to the contrary. The Sun begged the Trial 
Examiner for permission to tell its side of the story of the 
negotiations on this issue and was refused. (Sun’s Main 
Brief pages 15-36) In the second place, as we have pointed 
out above, the Government was permitted to ask Union wit- 
ness Moore about the negotiations over the ‘‘jurisdiction”’ 
clause. This was the clause that would govern TTS and 
Photon. And the Sun was forbidden to reply. We can 
conceive of no clearer violation of due process than to make 
the bald assertion that, on such a record, the fact of the 
matter is settled and foreclosed. 
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It is rather a frustyvating ee (apart from the 
Constitutional question) to observe the NLRB Brief argu- 
ing on the one hand that nothing in the bargaining is rele- 
vant to the issue of the case, while on the other hand, it 
relies upon ‘ex parte’ proof of matters, occurring during 


the bargaining, as evidence of the Sun’s guilt. 


Again, almost in the same vein, the NLRB Brief at pages 
39-40 says: 
“at (the Sun) does not assert that it offered to 


negotiate with the Union respecting wage rates to he 
paid employees working on the new equipment.” 


At the risk of over-repetition, the Sun asserts the oppo- 
site and attempted to prove it at the Trial, Int was refused, 
However, in this instance, the NI. RB Brief, itself, contra- 
dicts that statement at footnote 8 on page 7. 


“ln fact, as Hahn! himself admitted (viewing his 
testimony in the light most favorable to the Company), 
his object in calling Taub was to attempt to negotiate 
a change in the then current contract by inducing the 
Union to waive certain of its wage provisions." (J.A. 
4: 409) 


At page 36, the NLRB Brief concedes that the Trial 
Examiner prevented the Sun from introducing evidence 
to sustain its defense of economic motivation on the issue 


of ** bogus" 


We find it diffieult to understand how the NLRB, before 
this Court, ean argue the even-handed beanty of the Trial 
Examiner's flawless performance, when at the same time it 
concedes (NLRB Brief page 37): 


“Had the Board ‘unqualifiedly affirmed’ the Trial 
Examiner... the argument of manifest: unfairness 
might well have validity.” 


The Sun's Chief Negotiator, 


Zhe, the provisions requiring: all new equipment to be memned by union 


members at full journeyman wiges, 
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Why dots not the NLRB frankly admit that the Trial 
Examiner was human, that he erred, and that his conduct 
was a clear violation of due-process, and thereafter rely on 
the other two points which it makes, namely, (1) that the 
action of the Board cured the Trial Examiner's errors and 
(2) that the Trial Examiner's errors were harmless, be- 
cause the Sun never had any defense in any event? 


(2) The Decision of the Board 


The NLRB Brief says, at page 19, that ‘‘the Board... 
made its unfair labor practice determination on the basis 
of factors properly presented and fully litigated.’’ 


The Brief says further at pages 37-8, that the Board's 
decision declined to follow the Trial Examiner in full, but 
founded its decision upon “the ordering of new equipment, 
the clandestine hiring of Photon, TTS and ‘reserve’ per- 
sonnel, the failure of the Company so to notify the Union 
or the employees, and ‘the other factors relied upon by 


the Trial Examiner’ **, (Kmphasis supplied.) 


To what extent does this statement cleanse this record 
of the basie violations of the Sun’s right toa full and fair 
hearing? Which of the Trial Examiner's ‘tfactors”* were 
excluded by the Board, and which were retained intact? 


The NLRB Brief (page 38) takes the position that the 
“other factors’? upon which the Board relied were narrowly 
limited to 


(a) ‘the events of March 1, when the Union members 
reported to work and were met by armed guards and 
the ‘reserves’, ..”’ 


(b) ‘‘the Company’s oft-stated ‘obsession’ that the 
Union would strike and its desire to beat the Union to 
the punch by replacing the Union men with non-union 
employees... .7’, and 


(c) ‘*the nature of the terminations themselves.” 
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The difficulty for the NLRB, however, lies in the fact 
that the NLRB decision does not support this statement. 


The Board did vof limit the meaning of ‘‘other factors’? 
to this more or less innocuous group. Quite the contrary. 
We carefully analyzed the Board's decision at pages 11-14 
of our Main Brief. We do not wish to repeat that analysis 
here: We merely wish to emphasize several basic facts. 


The Board starts off its decision by adopting in full 
“the findings, conclusions aud recommendations of the Trial 
E.raminer with the following additions and modifications.”’ 


If the English language has any meaning, this means 
that erery finding and ercry conclusion of the Trial Exam- 
iner is the finding and conclusion of the Board, unless the 
subsequent language of the Board's Decision modifies or 


reverses it. 


The Trial Examiner bottomed his findings and conclu- 
sions upon the basic premise that 


eo. the Respondent had no intention of renewing 
its contract with the Union or entering into another 
under conditions acceptable to the Union... 7? (JA 38 


Did the Board modify or reverse this finding? 


The evidence that the Board did not modify or reverse 
this finding is unambiguous. The Board, in its careful 
footnote No, 2 to its Decision (JA 53) specifies the only two 
items on which it disagrees with the Trial Examiner's 
findings, 


These were: 


(1) The Board held that the breaking off of the 
negotiations at midnight on February 28th was not 
a wrongful act. 


(2) The Board left open and undecided the exact 
time when the actual installation of the new equipment 
was disclosed to the Union. 
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Everything else in the Trial Examiner’s Intermediate 
Report was specifically affirmed. This included, inter alia, 
every ruling made by the Trial Examiner on the admission 
of evidence. 

Accordingly, we do not have a simple case of the Board 
reversing the Trial Examiner, eliminating all his erroneous 
rulings, and deciding the case on unexceptionable grounds, 
as the NLRB pretends. 

To the contrary, we have a specific affirmance of every 
ruling on evidence, Further, we have a specific affirmance 
of the key finding of the Trial Examiner, bottoming his 
decision on the Sun’s motivation and Ggoritions during the 
bargaining. Finally, we have a careful delineation of only 
two items on which the Trial Examiner's findings are 
modified and reversed, leaving every other finding as the 
express finding of the Board. 

The Board did not eure the due-process deficiencies of 


the Trial Examiner; it compounded them. (See our Main 
Brief, pages 11-14) 


Lastly, despite the vigorous urging of the Sun, the Board 
categorically refused to give the Sun any opportunity to 
tell the story of what happened in February and carly 
March and to explain why it did what it did. 


(3) Were the Due-Process Errors Immaterial? 


As we have shown, the first two parts of the Government's 
position on due-process, that the Trial Examiner was the 
aeme of judicial perfection, and that the Board cured what- 
ever errors he made, are no answers to the due-process 
questions. The real position of the Government is its third 
line of defense, namely, that all the due-process crrors are 
harmless, because the Sun never had any defense, and there- 
fore was deprived of nothing by not being permitted to 
produce it. 

The NLRB Brief begins with the statement of bare con- 
clusions, with no supporting argument. 
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For example, at page 17 the NLRB Brief says: ° Evi- 
dence concerning negotiations ... which the Company 


sought to introduce was plainly irrelevant to the allegations 
of Section S(a) (3) violations contained in the complaint... 
The exclusion of such irrelevant evidence is manifestly 
proper.”’ 

At page 26 the NLRB Brief says ‘f, .. the introduction 
of evidence on ‘every detail of the economic issues which 
were negotiated with the Union * * * and * * * the economic 
position taken by the Union on every one of these issues’ 
... Would have unduly burdened an already lengthy record 
with immaterial and irrelevant matters. ’’ 


Then, at page 26, the NLRB hints at its real position 
when it says: 

mene ft Company’ sasserted defense of economic 

justification, for the purpose of establishing which it 


sought to introduce this evidence, is without merit.? 
(Emphasis supplied.) 


The reader will note that the NLRB Brief has not yet 
told him why the defense of economic motivation ix without 
merit. The reader still is puzzled, because at the hearing 
the NLRB convineed the Trial Examiner not to permit the 
Sun to introduce any evidence on economi¢ motivation. 


At page 35-6, the NLRB Brief explains its position, It 
argues that the economic factors of the Sun's competitive 
position vis-a-vis the ‘giant’? Washington papers, and the 
** are irrelevant, he- 
economic competition” and *feconomic effects”? can- 
undarful discrimination’, Tn other 


effect of performing useless ‘hogus 


cause 
not justify the Sun's ** 
words, any defense of “economic motivation’? is to be for- 
hidden if the Government, as prosceutor, makes an er parte 
determination that the defendant is guilty. This is truly 


lifting an argument by its boot-straps. 


Further, in footnote 20 to page 40, the NLRB Brief 
grudgingly admits the right of an employer to unilateral 
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action in his business after bargaining to an impasse. This 
would, of course, give the Sun a complete defense in this 
case and destroy the entire NLRB argument. (See page 
18, infra.) To exclude its application, the NLRB is foreed 
to inrent a finding of fact that there was no impasse, 


directly contrary to the Sun's contention and directly con- 
trary to the Board’s refusal to make a finding on this 
point. (See JA 53) 


To summarize the NLRB Brief’s position on relevancy, 
it argues the evidence sought to be introduced on the issue 
of economic motivation of the Sun in its lay-off of certain 
employees is irrelevant, because: 


(a) the prosecutor adjudged the Sun guilty of anti- 
union motivation, and because 


(b) the proseentor found as a fact that there had 
been no bargaining to an impasse 


even though 


(a) the Sun was denied the right to prove that 
there had been bargaining to an impasse, and 


(b) the Sun was denied the right to prove that its 
motivation was entirely economie and in no part anti- 
union. 


Let us again draw the simple analogy of the homicide 
case which we suggested in our Main Brief at page 39. 
When the defendant takes the stand, the Judge asks him 
“Do you admit that you deliberately fired the gun that 
killed the decedent?”? The defendant answers ‘* Yes’? 
The defendant's counsel then asks him ‘* Will you tell the 
court and jury all the events of the 30 minutes that 
led up to the shooting?”’ The prosceution objects and 
the court excludes the testimony. After a verdict of guilty, 
the defendant appeals on due-process grounds. The prose- 
cution asks the Court of Appeals to affirm on the ground 
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that the error was harmless, because (1) the defendant is 
wuilty in any event; (2) the defendant doesn’t have any 
real defense, and (3) the exclusion of the defense testimony 
Was harmless, because anything the defendant would have 
said would have been irrelevant, 


The Court of Appeals could well ask the questions— 
“Tow can you say that there is no defense if you don’t per- 
mit the defendant to introduce it? How can you say the evi- 
dence is irrelevant if it is never permitted to be offered? 
Is the defendant to offer the testimony in the Court of 
Appeals, as though the Court of Appeals were a trial 
court? How ean this Court decide what the record might 
contain if the defendant were given his full right to cross- 
examine all the prosecution's witnesses and to tell his own 
story in full?”” 


Let us apply this analogy to the present case, 


What is the issue in an S(a)(3) case, where the employer 
frankly admits the discharge of the employee? The Issue 


ix the employer's “motivation”, that is to say ‘vehy"* he 
did what he did. General Counsel admitted this unquali- 
fiedly at the trial (JA 170) and the NLRB Brief concedes 
thix at page 44. In the present case, the Government 
charged that the motivation was anti-Unionism: the Sun 
defended on the ground that the motivation was economic. 


The Sun sought to cross-examine the Union's witnesses 
to show the economic background and the economic motiva- 
tion. The right to cross-examine was denied. The Sun 
sought to introduce direct testimony in its defense to show 
the economie background and the economic motivation, The 
right to present this evidence was denied, 


One other statement in the NLRB Brief demands a re- 
sponse: At page 39 of the Brief, the NLRB, with a straight 
face, says that it is most puzzling’ that the Company has 
never suggested “what it would have shown that would have 
any bearing on the nature of the discharges.” 
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No one with the slightest familiarity with this case can 
assert that he does not know what the Sun’s defenses were. 
They appear in the Transcript of the hearings; they appear 


in the 181-page brief which we filed before the Board; they 


appear in our Main Brief in this Court. They are: Every- 
thing that the Sun did was motivated by economic con- 
siderations and anti-Unionism played no part. 


In the sketchiest form, they included: 


(1) It was economically impossible for the Sun to 
continue operating unless it could reduce its operat- 
ing costs. 


(2) The sole method which appeared available to 
reduce those costs was the antomation of the plant. 


(3) In anticipation of an immovable position by the 
Union (but preparing to bargain in ood faith itself) 
on every economic issue in a new contract, the Sun 
had to take proper precautions to protect itself against 
a possible strike if the bargaining led to an impasse, 
and to assure continued operations? 

2 The NLRB was at that very moment, the year 1958 and later, engaged in 

a eampaign to require the International Typographical! Union, (the “Union? 
in this ense was Loen) 101 of the s ITU") to bargain in good faith with 
newspapers all over the country on the issues whieh were to come up in the 
bargaining, viz: union foremen, bogus (reproduction) and the terms under 
whieh TTS, Photon and other new equipment could be introduced in news: 
papers as well as the closed shop issue. See the following Board decisions: 

Worerster Telegram, 121 NURB 793; 125 NLRB No, 93, 

Haverhill Gazette, 123 NLRB No. 97, 

Honolulu Star-Bulletin, 123 NLRB No. 51, 


In cach case reference is made as well to the Intermediate Report. 


The [TU was taking the position with all newspapers that it would never 
sign a contract with any paper on any terms except the Union's terms (which 
guaranteed no reduction in operating costs) and was striking any newspaper 
which would not sign ‘approved’? ITU contracts, 

See particularly Intermediate Report in 123 NLRB No, 97 filed December 
17, 1958, page 3 et seq. setting forth a summury of some of the pending NLRB 


(4) The Sun took these precautions and was reason- 
ably protected when the bargaining Legan. 


(5) In the bargaining, as anticipated by the Sun, 
the Union was adamant. [Ht insisted that it must have 
full ‘jurisdiction’? over all new equipment, with the 
right to impose $125.00 a week handicraft wages on all 
operators of the new equipment, no matter how limited 
their skills and no matter what the nature of their 
operations might be, Tt insisted that it must have 
control over the operation of the new equipment, in- 
eluding the right to direct its shutting down on 72-hours 
notice to the Sun. Tt insisted that there must be a 
Union foreman to control the operations of the new 
equipment. It would not disxeuss the elimination of 
“bogus, insisting on the continued hiring of useless 
and unwanted ‘extras’? to perform useless work, 


(6) The bargaining on these issues continued to an 
Impasse on February 28, 1959, The Union never 
budged on its demands, insisting, among other things, 
that the International would never sanction any modifi- 
‘ations of the Union's ‘approved’? contract. 


(7) The Sun installed the new equipment on March 
Ist with its own operators, at fair and reasonable wage 
senles consistent with the minor skills required. 


litigation against the PRU in) 1958, For enrlier background see ANP Vv. 
NLRB, Woe FL (2d) 782 (7th Cir, IST) and ITU v, NLRB, 278 FF, (2d) 6 
(ist Cir, 1960) for the more current continuation of the TTU's t adamant"? 


position, 

See Editor and Publisher, August 29, 1959, page 12, quoting Secretary of 
Labor James P. Mitehell as ttexpress(ing) ao belief that the NLRB has been 
pressing too many cases aginst the union (ITU) "'. 

The ITU called 18 strikes against newspapers in 10575 16 strikes against 
newspapers im 158; and 160 strikes against newsprpers in 1959, (See ANDPA 
Bulletins 1857, Vol 71 page Soa, 1958, Vol. page LOST; and 1959, Vol. 
73, page L008), There were 74 existing str by the ITU against news: 


papers ax of December 31, 1959, (Ibid, Vol. 73 pages: 1009-10) 
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(8) The Sun urged the Union to continue bargaining, 
with the help of the United States Mediation Service, 
in the hope of negotiating a satisfactory contract with 
the Union for the automated equipment, 


(9) The Union refused any further negotiation, 
unless the Sun would first agree to reinstate the expired 
contract as a condition precedent. This would) mean 
that, before the Union would open any further talks, 
the Sun must first agree to pay $125.00 a week for all 
operators, must first agree to give the Union control 


r 
over the new equipment, must first agree to have a 


Union foreman supervise its operation, must first agree 
that the Union could close down the new equipment 
at any time on 72-hours notice, and must first agree 
to renew working on bogus and hiring unwanted 
Soxtras’. Further, the Union would not permit any 
of its men to work on the new equipment at Tess than 
a $125.00 a week scale. 


(10) As it was clear that the Union would never 
bargain unless the Sun would first place the new equip- 
ment under Union control on Union terms as to wages 
and conditions, the Sun laid: off the unneeded handi- 
craftsmen. 


These were the basic defenses of the Sun, but they were 
never proved, And they were never proved, because every 
effort to prove them was creluded by the Trial Baraminer, 
and the exclusion was iwiqualifiedly affirmed by the Board, 


The Court will note that, particularly as to items num- 
hered (5), (6), (8) and (9) in the paragraph immediately 
above, the record in this case is silent. How ean anything 
he decided on the merits of this controversy until the miss- 
ing material is before the Court? 

At this point, we should also point out that there is more 


to this case than the mere refusal to permit the Sun to 
introduce its defenses through its own witnesses, There 
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ix also the vitally important denial of the right to cross- 
examine the Union witnesses, Every member of this Court 
knows the value of cross-cxamination, No one can ever 


prediet the results of cross-eximination, In myriads of 


cases, new defenses, of which a defendant may be wholly 
unaware, come to Hight through the cross-examination of 
the witnesses for the plaintiff or the proscention, We can- 
not say that there may not be other defenses, presently 
unknown to us. Which will be developed when we are given 
our Constitutional rights to a full and fair hearing. 


Also, we should state at this point that we do not contest 
the legal principle stated at page 47 of the NLRB Brief 
that an employer whose anti-Union motivation is fully 
proven after a full and fair hearing, cannot escape respon- 
sibility by saying. ‘tT did it to save money.” But this 
principle cannot apply in the present case, where the only 
issue of fact in the case is the employer's motivation, and 
the employer has been prevented from offering its evidence 
on that issue. 


The relevaney and materiality of the exeluded questioning 
could not be clearer, The NLRB Brief does not deny that 
the Sun's “motivation is the key issne in the case. It 
coneedes this. But if motivation is the key issue, only two 
kinds of motivation are possible, Le. anti-Union motivation 
or economic motivation, The former will conviet the Sun 
of an unfair labor practice; the latter will acquit it. To 
exelude the fullest inquiry into the facts on this issue is 
to deprive the Sun unconstitutionally of its) principal 


defense, 


(4) The Unsupportable Positions Taken by the NLRB Brief 


In order to sustain its theory of irrelevancy, the Govern- 
ment is forced to make extravagant statements and to take 
extreme positions. [tis forced to mis-state the Sun's con- 
tentions. 
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For example, at page 19, the NLRB says: **The Company 
frankly admits that it was primarily interested in cutting 
its payroll costs by ridding itself of its Union-member em- 
ployees and replacing them with lower-paid non-union 
persomnel."? This statement is a pure fiction. The Sun 
never “tadmitted’’ this. It denied it. Union membership 
had nothing to do with the lay-offs, but adamant Union 
policy on wages, control of equipment and permission to 
automate, and the impasse in the good-faith bargaining 
were important factors in the Sun’s ultimate actions. 


At page 44, the NLRB says ‘The Company's refusal 
to offer jobs on the new equipment to its composing room 
employees was admittedly bottomed on their membership 
in the Union.”’) This statement is a pure fiction. The Sun 
never ‘‘admitted’* this; it denied it vigorously. The jobs 
were not offered beeanse the Union would not permit any 
of its men to work for less than $125.00 a week and refused 
to negotiate for any lower level of pay. 


At pages 19 and 46, the NLRB says that the Company 
claims ‘tan absolute privilege to take whatever steps it 
deems most effective to reduce its costs.’? This statement 
is a pure fiction. The Sun claims the right, inherent in 
every business, to change the machinery and equipment 
in its plant, to introduce automation, and to negotiate with 
its Union in good faith over wages for the new jobs on the 
new equipment, [It claims that it does not have to sur- 
render to the Union and that it does not hare to pay the 


Union’s demands for wages, if it bargains to an impasse 
with the Union in good faith, as happened in this ease. 


At pages 47 and 48, the NLRB makes a lengthy and some- 
what obscure argument which, if we understand it cor- 
rectly, reaches the astonishing conclusion that it may be 
unlawful for an employer to attempt to reduce his costs. 
Apparently the NLRB wishes this Court to hold that no 
employer should have the right any longer to bargain in 
good faith with his Union to an impasse, and run the risk 
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of a strike and a picket line and operation without his 
Union help. Apparently, the NLRB wishes this Court to 
hold that it is now to be an unfair labor practice ever to 
discharge or replace a Union man,’ or ever to reorganize 
a plant on a new economic basis. 


At page 48, the NLRB Brief, having invented ‘tadmis- 
sions’ by the Sun and ‘findings ** by the Board, now invents 
a defense for the Sun which it never made : 

“eo. (where) union rates are too high (the Company 
is justified in) the replacement of its union employees 
by nonunion personnnel’’. 

“In short, it (the Sun) urged that it was entitled to 
displace its Union employees because it could get the 
work done more cheaply by unorganized labor? 


It should not be necessary for the Sun to say again that 
it took no such position, The Sun takes the posit 
pages T1-T4, supra) that its reasons for laying off its 
employees was entirely economic and that) the excluded 


t 
ion (see 


evidence involving the bargaining and the impasse over 
the yarious economic issues would, if introduced in evidence, 
prove this. 


Ix the emplover's ‘motivation’ for his action now to 
disappear from the law?) Ts every action of the employer 
now antomatically “diseriminatory "if a Union man loses 
his job or if the wage rates inca plant are redneed by 
automation? Is any action taken by an employer to pro- 
tect himself in the event of an impasse in his good-faith 
bargaining with this Union an illegal act? 


We cannot seriously believe that the NLRB means what 
it apparently says at pages 47 and 48. Tf so, this would 
destroy... the balance which Congress has struck "*, about 
which the NLRB Brief talks so piously, and would create 
an new labor law of terrifying aspect, 


4Ct, NLRB Brief, p. 38, 
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(5) Conclusion 


We can best conelude this discussion of the due-process 
question by oats the words of Judge Danaher in Amos 
Treat & Co. Inc. v. SEC, decided May 11, 1962, at page 6 
of the slip wean. 


“Just exactly how the concept of ‘duce process” is 
to be applied will vary with the type of proceeding 
involved ax we are well aware. 


‘Its exact boundaries are undefinable and its content 
varies according to specifie factual contexts. Thus, 
when governmental agencies adjudicate or make bind- 
ing determinations which directly affect the legal rights 
of individuals, it is imperative that those agencies use 
the procedures which have tr dition: ly been associ- 
ated with the judicial og, (Citing Maunah vy. 
Larche, 363 U oe 420, 42: 


At the very least, quasi judicial proceedings entail 
a fair trial... 


Stated otherwise with respect to agency ad judicatory 


proceedings, due process might be said to mean at least 


oy 


‘fair play’. 
This is all the Sun asks in this case. 


B. THE SUN’S POSSIBLE DEFENSES 
We have already listed the essence of the Sun's defenses 
(seo pages 11-14, supra). It is obvious that none of these 
defenses is ripe for full discussion, as evidence vital to 
these defenses does not appear in the record, Towever, it 
may be helpful to point out two important authorities which 
indieate the real substance of those defenses, 


(1) The Adkins Transfer Company Case 
NLRB vy. Adkins Transfer Co., 226 F. (2d) 524 (CLA. 6 
1955) is the leading authority for the general principle 
that, when bargaining has come to an impasse, a company 
may ‘change its business methods** so long as its change 
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in operations is not motivated by an intention to fire because 
of union membership, 


Obviously, to determine whether the Sun can properly 
advance this defense in the present case, it is necessary 
to know two things about the bargaining, before and after 
March 1, 1959; (a) was there bargaining to an impasse ?, 
(b) during the bargaining, did the Company demonstrate 
an intention to change its business methods or to fire because 
of union activity? 


The NLRB Brief, at page 40 says: 


“and it (the Company) does not even suggest that 
an impasse was reached. on these subject matters’’, 


and then at footnote 20; 


eo there is no suggestion, as noted, that any im- 
passe resulted with respect to the critical questions in 
this case."* 


These two statements are in flat contradiction to the 
decision of the Board. The Board, in its order, at footnote 


2, says just the opposite: 


“Tn addition, (he Trial Baaminer excluded evidence 
Insupport of Respondents’ coutentions that the parties 
had bargained to an impasse on several subjects by 
February 280°) (Bamphasis supplied.) 


How, may we ask, does the General Counsel know that 
these “several subjects’ explicitly ecclude negotiations 
about wage rates and other purely economic issues? 


Finally, as to the economic argument itself, the NLRB 


‘exempt itself... 
” 


3rief argues that the Sun is trying to 
by secking the establishment of an absolute privilege. 
(NLRB Brief. page 46) But, in truth, the Sun asks no 
more than a fair opportunity to tell the Court why it did 
what it did. 
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It is axiomatic in this case* that the question of the 
Respondent's motivation is a key issue to the solution of 


the dispute. If the Respondent was motivated exclusively 
by economic motives, and there was no anti-Union motiva- 
tion behind its actions, then the complaint fails and the 
charges are to be dismissed. If, on the contrary, the alleged 
economic motivation was a mere facade, and the Respond- 
ent used apparent economic factors as a shield) behind 
which to engage in Union-busting, an unfair labor practice 
could be found. Mr. Sundlun (Trial Counsel) was clearly 
right, in his statement (JA 368) (referring to our offer 
to testify as to what took place during the bargaining) : 
“aimless the respondent is permitted to divulge all 
the facts... it is impossible to lay any foundation in 
fact for the drawing of any inference concerning any 
motivation or intention.” 


(2) The “Insurance Agents” Case 


There ix a second line of authority to support the Sun's 
defenses, if and when the full facts are developed. 


In NLRB v. Insurance Agents International Union, 361 
US. 477 (1960), Justice Brennan, speaking for the majority 
said at page 489: 

“The presence of economic weapons in reserve and 
their actual exercise on occasion by the parties, is 
part and parcel of the system of the Wagner and Taft- 
Hartley Act have recognized.”* 


The Trial Examiner, the Board and now the NLRB Brief 
have taken a one-sided position with respect to the defen- 
sive aetions which the Sun took to protect itself against 
an impasse in the negotiations, They have uniformly de- 
cided that the Sun‘s actions were not justified. But suppose 

5 This full paragraph is a verbatim repetition of language from the Sun's 
Brief before the Board (pp. 158-9), ‘This should dispose of the Government ‘w 
contention (NLRB Brief, p. 39) that the Sun never told the Board what. its 


defenses might be, 
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they had all the facts before them? If an unprejudiced 
and neutral arbiter were to hear the story of what took 
place during bargaining, would he not find that the Sun was 
entirely justified ino its defense netions, in view of the 
Union's intransigent and bellicose position? 


) 


We have referred at pages 12-3, supra, to the situation as 
it was during 1958 and 1950, The same NLRB was then 
busy in various parts of the 48 states and Hawaii bringing 
suits against the ITU for refusing to bargain at all on the 
very issues which were the subject of the negotiations at 


the Sun and for striking newspapers to secure contract 
provisions whieh are stil declared illegal At that time, 
the “ITU Chad a) poliey of not using the services of the 
labor board’ because the NLRB was in 1908 and 1950 
bringing complaints against the ITU requiring it to cease 
“unfair bargaining’ for: a closed shop, a union foreman, 
and jurisdiction over TTS, Photon and other equipment 
before it came into the shop, 


The NLRB Brief is arguing to this Court that, sinee this 
is not an unfair bargaining case, the Sun is barred from 
showing, by evidence arising out of the bargaining, that 
its motives for taking the critical actions were ‘economic 
Weapons in reserve’? rather than evidences of anti-Union 
motivation. 


We want the General Counsel to explain, when all the 
facts inthis ease are known, how it can be an unfair labor 
practice for the Sun to have followed the same poliey which 
the NLRB was announcing, We want him to explain why 
itis an unfair labor practice to take minimum precautionary 
steps to provide the economic weapons” which will permit 
that policy to be enforced. 


GCANPA Labor Bulletins, 160, Volo 74. page 707, Speech of ITU General 
Counsel Gerhard Van Arkel, Also ANPA Labor Bulletins, 1959, Vol 73, 
page 656, Statement of ETU General Counsel Gerhard Van Arkel. 
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Ill. REPLY TO THE WHEELER BRIEF 
A. PRELIMINARY STATEMENT 
The NLRB Brief deals exhaustively with each of the 
three questions raised in the Wheeler Brief. 


At pages 58 to 60 it deals with the status of the *fextras’’, 


At pages 60 to 64 it deals with the charge that the Sun 
provoked the strike of March 11th. 


At pages 64 to 82, it deals with the refusal of the Board 
to award back pay, and the effect of the strikers’ refusal 
to return to work, 


In general, the NLRB Brief makes every point which 
the Sun presented on these issues in the Sun’s brief before 
the Board. It would therefore be an unjustified imposi- 
tion upon this Court for the Sun now to set forth all its 
positions on each of these questions, since this would, in 
the main, be no more than a raw repetition of the NLRB 
Brief. 

B. THE PHELPS DODGE PRINCIPLE 


There is only one point which we feel should be elabo- 
rated. At page 72 of the NLRB Brief there is a short, 


passing reference to the Supreme Court’s decision in 
Phetps Dodge Corp, v2 NLRB. 313 U.S. 177, 194-200. 
But we fail to find in the NLRB Brief an adequate discus- 
sion of the limitations which that decision has placed upon 
the power of the Court of Appeals to increase the remedy 
of back-pay beyond the remedy fixed by the Board. 


We submit that this Court should dismiss summarily the 
claim of Wheeler et al. for back-pay in excess of that allowed 
by the Board. This follows because the Board’s decision 
falls within the Board's ‘tallowable area of discretion’? 
to decide on the remedies which will effectuate the pur- 
poses of the Act. The Courts of Appeals may, if the Board 
exceeds its statutory powers, reduce the remedy which the 
Board has fashioned. But the Courts of Appeals may not 
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inercase or exlarge the remedy which the oard fashions, 
on the ground that the Board did not go far enough in 
crereising its discretionary powers, 


“Beeause the relation of remedy to policy is peeuli- 
arly a matter for administrative competence, courts 
Inust not enter the allowable area of the Board's dis- 
cretion and must guard against the danger of sliding 
unconsciously from the narrow confines of law into the 
more spacious domain of policy. On the other hand 
the power with which Congress invested the Board 
implies responsibility —the responsibility of exercising 
its judgment in employing the statutory powers, 

“The Act does not create rights for individuals which 
must be vindicated according ta a rigid scheme of 
remedies, Wt entrusts to an expert agency the mainte- 
nanee and promotion of industrial peace.’ (Minphasix 
supplied.) 

Phelps Dodge Corp. (supra, p. 194) 

“The particular means by which the effects of unfair 
lnbor practices are to be expunged are matters ‘for 
the Board not the Courts to determines VER. Co, 
vy. NLRB, 319 ULS. 533, 540 87 L. ed. 1568, 63 S.Ct. 
114. (Hmphasis supplied) 


It is quite significant that the Wheeler Brief mentions 
only three cases as Court of Appeals authorities in the 
discussion of this question. We may safely assume that, 
if there were any further authorities (and particularly 
authorities favorable to Wheeler), his counsel would have 
included them. The three cases cited are as follows: 


Mall Tool Co,. 119 F. (2d). 700, cited in footnote 41 
to page 33 of the Wheeler Brief, was a case where the 


employer appealed, asking the Court of Appeals to reduce 
the back-pay order, The Court of Appeals did so, 


Don Juan. Inc. VIS FB. (2d) 625, cited in footnote +44 
to page 35 of the Wheeler Brief, was a case in which the 
employer appealed, asking the Court of Appeals to reduce 
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the back-pay order. The Court of Appeals reversed, re- 
inanding the case to the Board for recossideration of the 
back-pay question, 


LL.GW.WU., 237 F. (2d) 545, 99 App. D.C. 64, decided 
by Judges Radcautar, Prettyman and Bazelon is the most 
interesting of the three, In this case, the Board ordered 
reinstatement of certain employees, but denied them hack- 
pay fora single legal reason, namely, that there had been 
violence during the picketing at the employer's plant. 
There was no proof whatever that these particular men 
had participated in the violence, and the Board’s opinion 
indieated that they had denied back-pay as a method for 
discouragement of violence in labor disputes. 


This Court held that the Board's action, on the ground 
given, Was in contravention of the Taft-Hartley Act and 
therefore could not be sustained. But, even in this event, 
this Court declined itself to consider whether back-pay 
should be granted, It mererly remanded the matter for 
further consideration by the Board, saying: 

“The Board’s decision rests on the simple findings 
that there was picketing and there was violence, No 
connection between the two was shown. We think that 
basis not sustainable, For that reason the order must 
he set aside in part and fhe case remanded for recon- 
sideration, We will not attempt to prescribe proper 
criteria, Such prescription, involving maiy factors, is 
for the Board's initial determination.” — (Mainphasis 
supplied.) 


To summarize this point, if the decision of the Board 
on the question of remedy ix within the permitted area 
of Board discretion, the remedy granted by the Board may 
not he increased by the Courts of Appeals. If the remedy 
granted is illegally excessive, it may be reduced hy the 
Courts of Appeals. Finally, if the Board states that the 
remedy granted is predicated upon a single rule or stand- 
ard, whieh is an illegal and invalid rule or standard and 
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is a violation of the Act, the Court of Apveals will remand 
the matter to the Board for reconsideration of the back-pay 
question. 


As is shown in the NLRB Brief (pages 64 to 81), (and 
which we will not, of course, repeat here), the Board 
denied back-pay because the strikers, inter alia, all refused 
to return to work unless the Sun also rehired the “extras’’, 
who had no re-employment rights whatever, (See also 
NLRB Brief, pages 23-4) In this they had the hacking 
in writing of their Union President. It was for the Board 
to decide whether this remedy effected the purposes of 
the Act. As it was within the Board's area of diseretion 
and was sustainable, the decision is not for the Court to 
review. Wheeler cannot sugent that the act of the Board 
was illegal and contrary to Taft-Hartley, as was done 
sueeessfully in LL.G.W.U,, supra. 


This ix one of the situations covered by Phelps-Dodge. 
supra, where the decision on remedy of the Board lies 
within “the allowable area of Board discretion’? and is 
accordingly not reviewable by this Court. 


Respectfully submitted, 


Puiu W. Amram 
Giusert Hain, Jn 
Bruce G. SunpLun 
Washington 5, D.C. 
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STATEMENT OF QUESTIONS PRESENTED 


1, Was the Northern Virginia Sun Publishing Company 
granted a fair hearing before the Trial Examiner when 
the Trial Examiner admitted the testimony of the op- 
posing parties’ witnesses about the labor negotiations of 
the parties during February, 1959 and other evidence of 
motivation, then prohibited the Company from either cross- 
examining the opposing parties’ witnesses or introducing 
its own rebuttal evidence on those same matters, and then 
found against the Company on the ground that it was 


motivated by anti-union bias during those same nego- 
tiations? 


2. Was the Northern Virginia Sun Publishing Company’s 
due process right violated at the hearing before the Trial 
Examiner in that its right to cross-examine opposing par- 
ties and witnesses and to introduce evidence in rebuttal 
was denied as to issues which were grounds for decision? 
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United States Court of Appeals 
For tue District or CotumBia Cimcuir 


No. 16,937 


Grorce W. Batv et au., T/A Nortuern Virnetnia Sun 
Pusuisuine Company, Petitioner 
v. 
Nationa Lasor Reutations Boarp, Respondent 
and 


Rocer W. Wuee er, Jr. et au., Intervenors 


On Petition for Review of an Order of the National Labor 
Relations Board 


BRIEF FOR PETITIONER 


I, JURISDICTIONAL STATEMENT 


This is a Petition for Review of a Decision and Order 
of the National Labor Relations Board entered at Wash- 
ington, D. C., on December 7, 1961 (cited as 134 NLRB 
No. 109, Case Numbers 5-CA-1508; 5-CA-1509; 5-CA-1511 
through 5-CA-1516; 5-CA-1519 through 5-CA-1523; 5-CA- 
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1525 through 5-CA-1538 and 5-CA-1545). These 28 in- 
dividual complaints were brought under Section 10(b) of 
the Labor-Management Relations Act, 1947 (61 Stat. 146; 
29 U.S.C. Section 160(b)), and charged Petitioners herein, 
then trading as Northern Virginia Sun Publishing Com- 
pany, with having been engaged and engaging in unfair 
labor practices in Arlington County, Virginia. 

This Petition is filed pursuant to Section 10(f) of the 
Labor-Management Relations Act of 1947, (61 Stat. 146; 
29 U.S.C. Section 160(f)). 


II. STATEMENT OF THE CASE 


This is a petition by George W. Ball and others, at the 
pertinent times herein trading as the Northern Virginia 
Sun Publishing Co., (hereinafter referred to as the ‘‘Sun’’) 
to review a Decision and Order of the National Labor Re- 
lations Board (hereinafter referred to as the ‘‘Board’’). 
(JA 52-70). The Order disposed of 28 individual unfair 
labor practice discharge complaints (JA 523), brought by 
24 regular employees of the Sun and 4 ‘‘extras’’, i.e. tem- 
porary help without regular status under which some of 
the complaints were dismissed, some sustained by ordering 
reinstatement; some with back pay, some without back pay. 


This dispute involves a small daily newspaper in Arling- 
ton, Virginia, which commenced publication on April 1, 
1957. (JA 76). The newspaper, called The Northern 
Virginia Sun had voluntarily entered into a collective bar- 
gaining agreement with Local 101 of the International 
Typographical Union (hereinafter called the ‘‘Union’’) 
which expired February 28, 1959. (JA 352-3). On Decem- 
ber 30, 1958 the Union gave notice of its intention to ter- 
minate the contract on February 28, 1959 in accordance 
with its terms. (JA 490). 

There followed an extended series of bargaining sessions 


between the Sun and the Union, ending in an impasse. 
(JA 16, 17, 53 note 2, 239). No charge was ever made 


See ae mee 
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against the Sun of unfair bargaining; however, the Trial 
Examiner in his decision against the Sun founds his entire 
decision on the statement: 


«| |. the Respondent had no intention of renewing 
its contract with the Union or entering into another 
under conditions acceptable to the Union...” 


This is the crux of the case. First, this crucial finding, 
on which everything else was pyramided, was based upon 
matters as to which the Sun was excluded from offering 
its own testimony or cross-examination of the opposing 
witnesses. Second, the Sun’s motivation or defense to 
every point on which the Trial Examiner condemns the 
Sun (see infra, pp. 9-10) could have been demonstrated 
had not the Trial Examiner in the Hearing refused the 
Sun the opportunity to bring its version of these matters 
out, either through cross-examination or direct testimony. 


At midnight February 28, 1959, the Sun, in accordance 


with the terms of the contract broke off negotiations, ter- 
minating the contract. (JA 53 note 2, 490). 


During the first 10 days of March, 1959, the Sun laid 
off 14 regular employees for economic reasons, and refused 
to hire 4 ‘‘extra’? employees who applied for work. (JA 
121-2, 127, 237, 258-9, 348-51, 508-514). 


On March 11, 1959, 10 other employees, who had been 
retained, struck. (JA 145-6). On and after March 21, 1959, 
the Sun offered reinstatement to all except three of the 
former regular employees, both the laid-off men and the 
strikers. None returned. All sent uniformly drafted re- 
plies. See Stipulations. (JA 420-423). Also (JA 55-57 
and 517-519). No offer was made to the extras. (JA 22). 


The Sun lost substantial and disastrous sums of money 
from the time of its inception, although its circulation in- 
creased from 8,000 to 25,000. As the paper grew in size, 
the cost of composition per page increased rather than 
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decreased (JA 351, 354-5), because the Union insisted upon 
the same contract provisions (wages and working con- 
ditions) with the small Sun as it had with the large 
Metropolitan Washington Newspapers (the Post, the Star 
and the News). (JA 354-357). 

During 1958, the Sun sought to solve its problems by 
the introduction of automated equipment requiring lower 
skilled, lower paid employees.1 Also, the Sun sought to 
rid itself of a contract provision (known as the ‘‘bogus’’ 
clause) under which matter printed by use of previously 
prepared mats or plates is required to be duplicated by 
hand and the duplicated material discarded. Any union 
plant in the Washington Metropolitan area which had not 
performed this ‘“‘bogus’’ work in 7 days was required to 
hire for a night’s work any union member who applied at 
the plant. (JA 188-193, 345-346). 


The automated equipment acquired included Teletype- 
setters, hereafter called ‘‘TTS’’,? and photo-typesetting 


equipment, hereafter called ‘‘Photon’’*. Further, in ad- 
vance of the termination date of the contract, the Sun, 
fearing an impasse in bargaining and apprehensive of a 
strike, hired employees trained to handle the new automated 
equipment and a ‘‘reserve force’’ of conventional handicraft 
compositors. (JA 101-103, 109-110, 287-8, 311-2, 363-366). 


1The automated equipment resulted in making a substantial reduction in 
the ‘*page cost’? of composing the newspaper. (JA 377-8, 387-8). 


2 Briefly, TTS accomplishes the following. It operates a linotype keyboard 
automatically by means of a perforated tape, much like the system used in 
player-pianos. The tape is perforated at a separate typewriter-like perforating 
machine which can be easily operated by any accomplished touch-typist. 
(JA 7, 97). 


3 Briefly, Photo accomplishes the following. It shines a light through an 
image of the letter to be set and that image is reflected onto a film or piece 
of paper, and the ultimate product is a film or piece of photographic paper 
in which the type appears, This is then waxed, cut with scissors as neces- 
sary, and pasted into position on white paper in any arrangement desired. 
From this ‘‘paste make-up’’ layout a zine plate is then made by photo- 
engraving, which can then be printed. (JA 7, 83-4). 
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The Trial Examiner, and ultimately the Board, found 
that 14 regular employees were discriminatorily discharged 
and that a subsequent strike engaged in by the 10 remaining 
employees, who were union members, was an unfair labor 
practice strike directly caused by the discriminatory dis- 
charges. (JA 43-4, 534). However, the Trial Examiner 
and the Board found that the Sun did not provoke the strike 
by any of the various conduct charged in the consolidated 
complaint; and further that the refusal to hire the four 
“extras’’ was not discriminatory. (JA 23, 36-7, 54). 


During the Hearing, the Sun urged that it had good 
reasons for taking the actions which it did, and that it 
could show this from what took place during the month 
of February, 1959 preceding the lay-offs and the first days 
of March following. However, the Trial Examiner re- 
peatedly and continuously (as is set out at length in the 
Joint Appendix and is detailed in the Argument infra) 
excluded the Sun’s proffers of evidence of what took place 
during those days. At the same time, the Trial Examiner 
permitted the General Counsel and the Union to offer its 
version of what took place during February and March, 
1959, and then denied the Sun the right to cross-examine 
or rebut. 


That the Trial Examiner excluded the Sun’s evidence 
is not denied. See the Board’s Decision and Order. (JA 
53, note 2). 

“In addition, the Trial Examiner excluded evidence 
in support of Respondents’ contentions that the par- 
ties had bargained to impasse on several subjects by 
February 28. Similarly, in view of the Trial Ex- 
aminer’s exclusion of evidence offered by Respondents 
concerning the negotiations ....”’ 


The Sun contends in this Petition for Review that the 
Trial Examiner’s decision was based on the areas of ex- 
cluded testimony and that the Sun’s defenses are contained 
in them. 
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Ill. STATEMENT OF POINTS 


The Petitioner was not granted due process at the hear- 
ing before the Trial Examiner; the Petitioner was not 
granted the right to be heard, to cross-examine opposing 
parties and witnesses and to introduce evidence in re- 
buttal. 


Iv. SUMMARY OF ARGUMENT 


This is not a routine, conventional labor relations case. 
This is a case involving the most flagrant violation of the 
constitutional rights of an employer to due process and 
a ‘‘day in court’’ in a Jabor case. This is a case where an 
employer has been found guilty of a violation of the Na- 
tional Labor Relations Act on a record which has denied 
the employer the right to present its testimony in defense 
and in justification of what it admittedly did. This is a 
ease where the ‘‘judge’’ has found a defendant guilty of 
an offense, by admitting all the prosecution’s evidence and 
denying the defendant the right to either cross-examine 
the prosecution, or introduce its defenses.” 


1I£ and when the full facts are disclosed, this case may well present interest- 
ing, novel and vitally important questions of economies and policy, which 
may make it a landmark ease. For the information of the court, those 
questions are: 


1. What are the rights and privileges of a small business enter- 
prise, in active competition with giants of its industry, to maintain 
an even balance of position in its economic contest with a giant national 
labor union? 


2. What are the legal effects of the automation of industry and the 
displacement of highly skilled, high paid handicraftsmen by lesser skilled, 
lower paid operators of automated machinery? 


3. Does management have the same privileges as labor under the 
Supreme Court’s rulings in the Insurance Agents case or is this a one-way 
ruling, available to labor only and never to management? 


4. Under what circumstances is there a duty on management to 
disclose in advance to a Union the plans of management to keep operat- 
ing in the event the Union calls a strike? 


5. Under what circumstances is there a duty on management to dis- 
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Specifically, the Trial Examiner in conducting the Hear- 
ing permitted the General Counsel and Union witnesses to 
testify about critical contract negotiations in February, 
1959, as well as other matters referred to infra, but pro- 
hibited the Sun from either cross-examining the witnesses 
on their testimony given about these negotiations and other 
matters, or introducing its own rebuttal direct testimony, 
and then found as the basis for his whole decision that 


««_,. the Respondent (Sun) had no intention of renew- 
ing its contract with the Union or entering into another 
under conditions acceptable to the Union. . .” 


The Board, in its decision, while admitting this error of 
the Trial Examiner, did not rule on the issue of the Sun’s 
having been denied due process through these exclusion- 
ary rulings of the Trial Examiner. 


V. ARGUMENT 
A. The Charges Against the Sun 


Twenty-eight men and women who had been laid off 
prior to March 11, 1959 or who had gone on strike on 
March 11th each filed an individual charge of unfair labor 
practice against the Sun. It is important to note that there 
was no Union proceeding here, but only individual pro- 
ceedings initiated by individual employees. 


The General Counsel, in conformity with the Board’s 
procedures, ultimately issued twenty-eight individual com- 


close in advance to a Union the plans of management to install labor- 
saving automated equipment? 


6. Under what circumstances, if any, is there a duty on management 
to offer to high-skilled, high-paid Union handicraftsmen lesser-skilled, 
lower-paid jobs on automated equipment? 


7. Under what circumstances, if any, does any worker, in the American 
System, ‘‘own’’ a job, in an employer’s plant which ‘‘ownership’’ the 
employer must respect? 


However, in the present state of the record, we believe none of these issues 
is ripe for decision. 
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plaints against the Sun. For purposes of trial and hearing, 
the twenty-cight separate proceedings were consolidated. 
This was, however, a limited consolidation for administra- 
tive convenience and efficiency, and the twenty-eight sepa- 
rate complaints remained separate and distinct at all times. 


There is, therefore, only a single Complaint in this 
record. (JA 523 et seq.). It names twenty-eight charging 
parties and carries twenty-eight separate case numbers. 


The complaint alleges, as to eighteen of the charging 
parties, that they were wrongfully laid-off or discharged: 


‘“‘heeause of their membership in, assistance to, or 
activities on behalf of the union, or because they en- 
gaged in concerted activities with each other and with 
other employees of respondent for the purposes of col- 
lective bargaining or other mutual aid or protection.”’ 
(Complaint, para. VI) (JA 526-7) 


As to the remaining ten charging parties, it was alleged 
that the respondent: 


‘with an object of provoking its employees who were 
members of the union into engaging in a strike,”’ 


made the wrongful discharges and lay-offs of the eighteen 
men above referred to and also: 


“‘did, on or about March 10, 1959, change the daily 
hours of employment for employees who were members 
of the union and announced that a new non-union fore- 
man would be appointed.”’ 


and further that: 


‘respondents further intention in the event that it 
successfully provoked a strike was to replace all its 
employees who were members of the union because of 
their membership in and adherence to the union.’’ 
(Complaint, Para. VII, VIII and IX.) (JA 527-8) 


To paraphrase the complaint, it charged that the Sun 
had (1) laid-off the eighteen employees solely for anti- 


9 


Union reasons, and (2) deliberately provoked the strike of 
the remaining ten. 


The complaint did not allege unfair bargaining. 


The Sun filed a denial of both charges and the parties 
went to hearing before Louis Plost, Trial Examiner. 


B. The Trial Examiner’s Intermediate Report 


The Trial Examiner’s Report of May 19, 1960 (JA 2-52) 
is an astonishing document in that it so clearly acknowl- 
edges the violation of the Sun’s right to due-process and a 
‘*day in court’’ on the real issue in this case. 


The whole focus of the Examiner’s decision is contained 
in the first paragraph of his ‘‘Conclusion”. (JA 33). 
He finds the Sun guilty under the Act because: 

‘e... the Respondent had no intention of renewing its 
contract with the Union or entering into another under 
conditions acceptable to the Union. ... (Emphasis 
supplied) ”’ 


In those words, the key conclusion is founded upon what 
happened in February during the bargaining prior to 
March 1, 1959. 


What auxiliary support and foundation did the Trial 
Examiner place under this conclusion? He supported it 
with holdings that: 


(1) It was improper for the Sun to have made ad- 
vance preparations to keep operating in the event 
of an impasse and an eventual strike; 


(2) It was improper for the Sun to have acquired 
the TTS and Photon machinery and not to have dis- 
closed this to the Union during the bargaining; 


(3) It was improper for the Sun to break off the 
negotiations at midnight on February 28, 1959; 

(4) It was improper for the Sun to have installed 
the new machinery on March 1, 1959, without notice to 
the Union; 
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(5) It was improper for the Sun not to have offered 
the jobs on the new machinery to the old Union em- 
ployees, to whom the jobs ‘‘belonged”’. 


It is difficult to conceive of a record which more clearly 
shows that the events during the bargaining in the month of 
February were the fundamentals of the decision. If there 
were any doubt, the Examiner dispelled it by saying im- 
mediately thereafter (JA 33) : 


‘¢Although the contract between the Respondent and 
the Union as well as the negotiations surrounding it 
are not properly within the purview of this report, as 
‘background’ the contract negotiations are germane to 
the issue.”’ 


What he failed to say was that, in the light of the bar- 
gaining negotiations being germane to the issue of 
discrimination in lay-offs of employees, he had received 
the testimony only of the Government and of the Charging 
Parties on this ‘‘background’’ and that he had excluded 
the Sun from offering any countervailing evidence in con- 
nection with this ‘‘background”’. 


What he failed to say was that he had given the Union 
full permission to testify on the 5 points above listed, but 
that he also effectively refused to permit the Sun to intro- 
duce any defense testimony which might have explained 
away the 5 points or might have answered them or might 
have rebutted them. 


In other words, the essential ‘‘background’’ which is 
proper and germane to a determination of the real 
issue of discrimination, may be the subject of the testimony 
on the part of the prosecutor, but the defendant will be 
precluded from answering that testimony or introducing 
any testimony of his own on this issue. <A clearer violation 
of due process cannot be presented. 
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Based on these findings, the Examiner concluded that: 


(1) 14 lay-offs, but not the refusal to hire the four ‘‘ex- 
tras’’, were discriminatory and motivated by anti-Union 
bias. 


(2) The 10 strikers were validly engaged in an unfair 
labor practice strike, which was not provoked by the Sun. 


C. The Proceedings Before the Board and the Board’s Decision 


The Sun took a timely appeal to the Board and filed a 
voluminous Brief of Argument. The Brief took these 
principal positions. 


First, the Sun argued that this was purely an economic 
case, considering the effect of automation on highly-skilled 
handicraft operations and on highly-paid handicraft 
workers. 


Second, that in the light of all the facts in this case, the 
Sun had no duty whatever to disclose to the Union its 
advance plans for keeping the paper running in the event of 
an impasse in the bargaining and a possible later strike by 
the Union. 

Third, that, in the light of all the facts in this case, the 
Sun had no duty whatever to offer the jobs on Photon and 
TTS to the Union handicraftsmen who had no training or 
skill in these operations. 


Fourth, that, in the light of all the facts in this case, the 
Sun had no duty to offer $75.00 a week jobs to $125.00 a 
week men. 


Fifth, that the principles of the Insurance Agents case 
operate with equal fairness to management and to labor, 
and that each has equal rights to claim those principles and 
to act under them. 


Sixth, that the elementary principles of due process re- 
quire that all the facts in this case must be included before 
the Sun’s motivation for its actions can be adjudicated; 
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and that the conduct of the Examiner here in hearing part 
of the facts and excluding the remainder was a clear viola- 
tion of the constitutional rights of the Sun to a ‘‘day in 
court’’. 


Finally, the Sun argued that the Examiner’s Report 
must be reversed in the alternative, because— 


(a) if part of the story of the bargaining, 1c. that offered 
by the Union, is excluded because the Sun’s right to answer 
it was denied, there is no foundation left for the Examiner’s 
conclusions. 


(b) if the full story of the bargaining is relevant, ma- 
terial and admissible on the issue of the Sun’s motivation 
for what it did, due process requires a remand for a new 
trial in which the Sun is to be given full opportunity to 
introduce all its evidence on what happened with respect to 
the Union contracts and the bargaining. 


The Sun requested oral argument which was refused. 


The Board held the ease for nearly a year and half. Its 
decision and order were released on December 7, 1961. 
Although the Decision speaks in terms of affirming the 
findings, conclusions and recommendations of the Trial Ex- 
aminer (JA 53), a careful examination of the Decision 
shows that the due process question is not resolved, but 
is compounded. The entire ruling of the Board on the 
vital due-process questions raised by the Sun in the Brief 
is found in footnote 2 on JA 53-4. 


The Board agreed with the Examiner that the 14 lay-offs 
before March 11th were all discriminatory. However, in 
reaching this conclusion, the Board did not affirm the Ex- 
aminer in full. To the contrary it rejected some of the 
Examiner’s conclusions and injected some new conclusions 
of its own. 


First, the Board rejected the Examiner’s finding that 
it was improper for the Sun to have broken off the 
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negotiations on February 28, 1959. (This is Item 3 on 
page 9, supra). 


Second, the Board noted that the Examiner excluded 
the testimony offered by the Sun, but did not find that 
this was in any way improper. 


Third, the Board, by virtue of this exclusion of testi- 
mony, made no finding at all on the question of the 
giving of notice to the Union of the new equipment 
during the negotiations, leaving this point wide open. 


Fourth, the Board ruled that the ordering of the 
new equipment, the engagement of the new Photon and 
TTS personnel and the provisions for the ‘‘reserve’’ 
force without notice to the Union and the other factors 
relied upon by the Trial Examiner, supported the 
findings of discriminatory lay-off. 


The Board did not state what these ‘‘other factors’’ were. 
In fact, the only other ‘‘factor’’ in the Examiner’s decision 
is 

... the Respondent had no intention of renewing its 


contract with the Union or entering into another under 
conditions acceptable to the Union.... (JA 33) 


The due-process question was therefore not resolved by 
the Board, but was in fact compounded. 


(1) The exclusion of the testimony offered by the 
Sun was not found improper, and was affirmed. 

(2) The blackout of what happened in February 
and early March, 1959 was affirmed. 

(3) The exclusion of the Sun’s testimony on the 
economic background was affirmed. 

(4) The important issue of notice to the Union was 
mooted. 

(5) The finding of the Examiner with respect to the 
unfairness of the Sun’s bargaining was affirmed. 
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(6) The absence of ‘‘day in court’’ on the part of the 
Sun, on the issue of motivation, was ignored, and there- 
fore the Examiner’s rulings were affirmed. 


That these deficiencies in the Board’s decision amount to 
a denial of due process, and the argument in support 
thereof, is fully developed in the remainder of this Brief. 


D. The Missing Factual Story 


The most striking thing about this case is the black- 
out in the evidence of what happened in the month of 
February and the begnning of March, 1959. 


It must be remembered that the charge against the Sun 
is that certain lay-offs on March 1 and following were 
charged to be motivated by discriminatory and anti-Union 
motives and not by proper economic motives. What could 
be more vitally needed, as evidence on such a charge, than 
the story of what happened during the month preceding 
the lay-offs, and the days immediately following? 


Yet this record is filled with protests by the Sun at the 
actions of the Trial Examiner (approved and affirmed by 
the Board) in excluding from the record the Sun’s proffers 
of evidence of what happened during February and the 
first few days of March (see pp. 15-36, infra). 


What makes the situation even more intolerable is the 
discriminatory action of the Trial Examiner in permitting 
the Union to offer certain evidence of what happened in 
February, and the beginning of March, favorable of course 
to the Union, and then denying the Sun the right to respond. 


As the Trial Examiner said in his Intermediate Report 
(JA 33): 


Although the contract between the Respondent and 
the Union as well as the negotiations surrounding it 
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are not properly within the purview of this report, as 
‘background’ the contract negotiations are germane 
to the issues, (Emphasis supplied.) 


However, when the Sun sought to introduce the full story 
of that contract and those negotiations, as part of its de- 
fense, the testimony was excluded and is no part of the 
record in this case (see full discussion at pages 15-32, 
infra). 


That the Trial Examiner excluded the Sun’s evidence 
offered concerning the negotiations is not open to question. 
The Board so found, and said in its ‘Decision and Order’’ 
(JA 53, note 2): 


... In addition, the Trial Examiner excluded evidence 
in support of Respondents’ contentions that the parties 
had bargained to impasse on several subjects by 
February 28. Similarly, in view of the Trial Ezx- 
aminer’s exclusion of evidence offered by Respondents 
concerning the negotiations. ... (Emphasis supplied) 


E. The Record Before the Trial Examiner Shows Violation 
of Due Process Over Timely Objection 


As stated in the Charges (see p. 8, supra) the basic 
issue in this case was the ‘‘motivation’’ of the Sun for the 
lay-off of the handicraftsmen beginning March 1st. The 
Government charged that the motivation was anti- 
Unionism; the Sun answered that the motivation was 
economic. 


The Sun attempted, again and again, to put into the 
record the story of what happened during the month of 
February, and during the first few days of March, as per- 
haps the most vital and important evidence in the entire 
case on the question of motivation. Every such effort of 
the Sun was rejected by the Trial Examiner. And this 
action of the Trial Examiner was compounded by the fact 
that, when the Union sought to testify about what happened 
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during February, the evidence was admitted. Worse, the 
Trial Examiner after ruling that this was not an unfair 
bargaining case, not only admitted the Union’s evidence 
about negotiations, but made findings about the Sun’s 
motivation during the bargaining. And these findings are 
the foundation for his whole report. 


What appears, in the Trial Examiner’s massive record 
of the evidence, is a completely one-sided story of the con- 
tract negotiation events of February. All the ‘‘prosecu- 
tion’s’? side appears, with everything damaging to the 
defendant’s innocence. Nothing of the ‘‘defendant’s”’ side 
appears, which would prove the defendant’s innocence. 


The record on this is abundantly clear. 
The Trial Examiner himself said: 


The complaint does not allege a refusal to bargain in 
good faith; the undersigned took no evidence regarding 
the actual bargaining between the parties and bases 
no findings on any such evidence which may have crept 
into the record; any references to the bargaining be- 
tween the parties are merely made in order to present 
an understandable picture of the matters covered by 
ao Te a in the complaint. (Emphasis supplied) 
JA1T 


With all due respect, the italicized phrases in the above 
quotation are demonstrably false. The Trial Examiner did 
take evidence from the Union side regarding the actual 
bargaining; the Trial Examiner did base his entire con- 
clusion of the Sun’s guilt upon that evidence. 
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1, The Trial Examiner deliberately took the Union’s testimony 
on the negotations, and excluded the Sun’s testimony 


The question of what happened in February came up for 
the first time on the fourth day of the hearings. The Gov- 
ernment called Taub, the president of the Union as its 
witness. Beginning at JA 156, General Counsel began 
examining Taub about the Union contract and the bar- 
gaining negotiations during February. Upon the cautious 
objection by the Sun’s counsel that this was not an “‘unfair 
bargaining”’ case, the Trial Examiner ruled (JA 159): 


That is right. But in order to understand what 
happened on March 9th, 10th, and the other days in 
March that vou have indicated, it is necessary that the 
background of the matter be given to the Trial Exami- 
ner so he may evaluate what happened. 


Then followed eleven solid pages of Union testimony 
about the negotiations all damaging to the Sun and all 
slanted to convict the Sun. (JA 160-167) 


The Trial Examiner took testimony from the Union 
on all of the following points of contract negotiations— 


(a) the breaking off of the negotiations at midnight 
February 28, 1959, 


(b) exchange of communications between the Union 
and the Sun immediately following the breaking 
off of negotiations, 


(c) efforts to resume negotiations after the breaking 
off, 


(d) disclosure by the Sun during the negotiations of 
the proposed new Photon and TTS equipment, 


(e) bargaining with respect to the Photon and TTS 
equipment, 
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(f) the Sun’s alleged refusal to bargain with respect 
to this equipment, 


(g) discussions of the Union men’s experience with 
Photon and TTS. 


Nothing could be clearer than that the Trial Examiner 
deliberately took this Union testimony of the events dur- 
ing the bargaining on the ground that it was relevant, 
material and ‘“‘necessary’’ proof. 


The following specific questions were allowed and were 
answered by Taub during the course of this ‘‘negotiation’’ 
testimony (JA 157-166) : 

Tr. 372: 


“‘Now calling your attention to the last collective bar- 
gaining session which you had on February 28, do you 
recall when that meeting started? 


‘Would you describe the, please, the circumstances 
under which the meeting broke up? 


‘sWould you mind telling us what took place between 
midnight and five minutes after midnight? 


Tr. 379: 


‘Were you and the Seale Committee present at the 
offices of the union at 10:30 on Monday morning in ac- 
cordance with the invitation set forth in the telegram 
which you sent to the Company? 


‘¢Would you tell us whether or not the representatives 
of the Sun appeared? 


Tr. 380: 


‘‘Mr. Taub, during the bargaining sessions that 
you had with ‘the representatives of the Sun, did any 
of those representatives say anything to you or your 
committee concerning some new equipment which they 
had purchased and were about to install, including 
the Photon, the teletypesetter and teletypesetter per- 
forators? 
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Tr. 381-2: 


“You testified Mr. Taub that you told the representa- 
tives of the Sun that you heard that they had this 
equipment. And then what did you say? 


Tr. 383: 


“Have you given us, Mr. Taub, in substance, all of the 
discussion with reference to the new equipment after 
you told them that you had heard about it? 


Tr. 383: 


“Did the representatives of the Sun inquire of you 
or your committee during the bargaining negotiations 
concerning whether or not you had among your mem- 
bers people who had any experience on this new 
equipment? 

“‘Did the representatives of the Sun at any time dur- 
ing the negotiations inquire as to whether or not any 
of your members might be interested in operating any 
of this equipment? 


Tr. 385-7: 


“During these bargaining negotiations, Mr. Taub, did 
you or any of the union representatives threaten to 
strike at any time? 


‘Was the word ‘strike’ mentioned at any time during 
the meetings? 

‘‘Was anything like ‘strike? mentioned, like ‘work 
stoppage’ or ‘quitting work’ or anything like that? 
‘“‘Did they make any inquiries as to whether or not the 


union planned to go out on strike when the contract 
expired February 28?”’ 

Would you explain the procedure which you are re- 
quired to go through under the rules and by-laws and 
regulations of your Union in the event you desire to 
go on strike? 


Further, the Trial Examiner, again over objection, per- 
mitted extensive testimony to be introduced with respect to 
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(1) the Union’s policy with respect to automated 
equipment 

(2) the Union’s policy of bargaining with respect. to 
such equipment. (JA 176-180) 


When, however, counsel for the Sun sought either to 
examine or cross-examine on these very same issues, the 
Trial Examiner excluded the testimony. Thus, prior to the 
cross-examination of Union president Taub, the testimony 
of Cyr, one of the Charging Parties, was taken. In the 
cross-examination of this witness, counsel for the Sun 
sought to go into some of the very matters as to which 
Taub had previously testified in his direct examination (see 
pages 17-19, supra). 

But General Counsel, who had introduced these matters 
himself in his direct examination of Taub, now objected on 
the ground that; 


c, the whole area of the collective bargaining nego- 
tiations is not material. ... 


Trial Examiner: It is not material at all.”’ (JA 209) 


Counsel for the Sun made the record clear on these one- 
sided admittances and exclusions of testimony, by asking 
the following specific questions, to which objection was 
then made by General Counsel and sustained by the Trial 
Examiner. (JA 209-210). 

“¢(By Mr. Sundlum) Q. Were you ever advised in 
your capacity then as foreman through your union of 
the fact that the union had served notice of termi- 
nation? 

Q. Would it refresh your recollection if I asked you 
the question of whether the union ever informed you 
in your capacity as foreman during the month of 
February 1959 that the company was seeking a three- 
year contract? 

Q. Did the union ever show to you or discuss with 
you in your capacity as foreman during the month of 
February a written document setting forth the com- 
pany’s counter-proposals? 
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Q. Does it refresh your recollection at all to suggest 
to you four items: (1) three-year contract, (2) non- 
inclusion of the union general laws, (3) jurisdiction 
over new equipment, and (4) a non-union foreman?”’ 


The following day Taub was cross-examined.’ It should 
be specifically noted that Union president Taub’s direct tes- 
timony had been accepted by the Trial Examiner with re- 
spect to the Union’s policy respecting Photon and TTS, 
the Union’s policy of bargaining with respect to Photon 
and TTS and, in fact, part of the actual bargaining between 
the Union and the Sun on Photon and TTS. Then when 
the Sun’s counsel attempted to cross-examine Taub on this 
very issue, the Trial Examiner sustained the Government’s 
objection, saying (JA 228): 

I will sustain the objection. And I will inform counsel 
that I do not believe that it is our province here to 
go into the negotiations for this contract, the terms 


of the contract, and the attitude of the parties toward 
the contract. ... The contract between the Union 


and the company and its expiration and its meaning 
have no bearing on this matter whatever. And I won’t 
taken any testimony on it. (Emphasis supplied) 


Then, after a further brief colloquy, the following 
appears (JA 228-30): 


Mr. Sundlun: And I accept the ruling. I state that 
the questioning of this witness which immediately 
preceded the making of the objection was not directed 
to the point assumed by the General Counsel. But 
in view of the statement made in the objection and 
in view of the Examiner’s comments on it, I would like 
to make one point which does not yet appear in the 
record to my recollection. 

One of the issues involved in this case is motivation. 
In fact, that may be the principal issue. And the 
Examiner has ruled and his rulings will be binding 


1Taub’s direct and cross-examination were interrupted for the taking of 
the testimony of other witnesses. 
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upon this hearing. But some day the Court of Appeals 
may see this case. 

Trial Examiner: That is right. 

Mr. Sundlun: And the Court of Appeals may agree 
or disagree with the Examiner’s ruling. 

Trial Examiner: That is right. 

Mr. Sundlun: And ...I don’t ever want to argue 
before the Court of Appeals that Respondents here 
did not seck very strenuously to bring out upon the 
record the subject matter of the four counter-proposals 
and the economic motivation therefor, and the com- 
munications with Mr. Taub, and representatives of the 
Union on these points, and that the Union in return 
established certain positions with regard to each one. 

It is difficult for me, with all due respect to the 
Examiner’s ruling, to understand how a Court can 
fairly judge the actions of Respondents here unless 
they knew what had gone on in the period immediately 
prior to the expiration of this contract. If there had 
been no contract, and if there had been no expiration 
of that contract, there would have been none of the 
events which took place by the union members there- 
after, and we wouldn’t be here today. 

It is the fact that there was a contract which did 
expire and that there were certain negotiations con- 
cerning that contract and its expiration which serves as 
the foundation for everything that happened here. 

So, with all due respect to your Honor’s ruling, I 
must preserve the point on the record in the event 
that at some time it should be raised or considered. 

Trial Examiner: Skirting the edges and sometimes 
going through the thin ice of rulings on objections 
which might make reversible error is part of the Trial 
Examiner’s trade. They are considered acts by the 
Trial Examiner. I must say again that I am going to 
cut you off from all of the matters that you have 
stated. (Emphasis supplied) 


We might add that we are not in conflict with the Govern- 
ment in our feeling of the importance of the evidence of 
motivation. As Mr. Sachs, the Government’s trial counsel 
said (JA 170): 
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The motivations (sic) of the Respondent is one of the 
principal issues here. 


Then, to make matters worse, if possible, the Trial Ex- 
aminer, only a few minutes later, when Taub was under 
re-direct examination by the General Counsel, permitted 
the following (JA 244): 


Tr. 634-5: 


“Q. Mr. Taub, did the representatives of the Sun, 
at the collective bargaining negotiations in the latter 
part of February, 1959 ask to negotiate for paste-make- 
up people lower than union scale? (Emphasis sup- 
plied.) 


Q. Did they tell you that they had already hired 
paste make-up people at that time? 


Q. Had they told you anything about the arrange- 
ments which they had made for the installation of the 
Photon machine? 

Q. In the same vein, did they ask to negotiate for 
Photon operators? (Emphasis supplied. 


Q. Did they tell you they had already hired a man 
in connection with the Photon at $150 a week?”’ 


Two days later, Union witness Figgins, a member of the 
Union negotiating team, was on the stand. On cross-exam- 
ination, the Sun showed the witness Exhibit CP 14 (JA 
321-2) the counter-proposals of the Sun to the Union, and 
asked— 


Tr. 862: 


“‘Q. Do you recall whether there was any discus- 
sion concerning that document and the counter-pro- 
posals set forth therein? 

Mr. Orem (Assistant General Counsel): Objection. 

Trial Examiner: Just a minute. Finish your ques- 
tion. 

Q. —on the meeting or at the meeting which you 
have testified you sat “for two hours. [This was the 
meeting of February 9, 1959]. 
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Mr. Orem: Objection. 

Trial Examiner: I will not take any testimony re- 
garding negotiations or discussions of negotiations 
between the Union and the company. You needn’t 
answer the question. 

Mr. Sundlun: I have an automatic exception and 
my grounds are the same as I stated to you at length 
the other day. [pages 21 and 22, supra] 

Trial Examiner: That is right.’’ 


The Trial Examiner’s position was consistent throughout 
the presentation of the Government’s case. Whenever the 
Union wanted to offer testimony of the events of the month 
of February, 1959, to convict the Sun of unfair practices, 
the testimony was received. Whenever the Sun sought 
to show the events of February, 1959 to rebut that testi- 
mony and to prove its innocence, the testimony was ex- 
eluded. 


After the Government’s case had been concluded, and 
the Sun opened its defense, counsel for the Sun tried again 


to make a record of the full ‘‘background’’ of the Sun’s 
actions. 


Taub had been permitted to testify about certain efforts 
to resume negotiations after midnight February 28th, (see 
page 18, supra; JA 160-162). Mr. Fritchey, one of the then 
partners of the Sun, was asked on direct examination (JA 
367-8)— 

“‘Mr. Sundlun: With regard to the period after 
March 1, 1959, do you know or have any knowledge 
as to whether there were any further negotiations 
between the union and the company with regard to a 
contract? 


The following then ensued (JA 368-9)— 
“Mr. Sachs: Objection. 


Trial Examiner: Tell me the grounds. 
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Mr. Sachs: On the basis this goes in the whole area 
of collective bargaining negotiations, which I do not 
believe germane to this proceeding. 


Trial Examiner: Sustained. 


Mr. Sundlun: Mr. Examiner, may I be heard on 
your ruling? 


Trial Examiner: If you want to put it on the record, 
zo ahead. 


Mr. Sundlun: I would like to make two points with 
regard to your ruling. Number one, the complaining 
parties (sic) here were allowed to put in testimony 
throuah the witness Taub concerning the fact that 
there were no negotiations after March 1, 1959. On 
the basis of that record, I submit we are entitled to 
reply. 


Number two, I would respectfully submit that unless 
the respondent is permitted to divulge all of the 
facts concerning the immediate contract period here 
in issue, that it is impossible to lay any foundation 
in fact for the drawing of any inference concerning 
any motivation or intention as to whether or not the 
actions taken by the respondents were or were not 
discriminatory, were or were not designed to be delib- 
erately anti-union. 


(Counsel then shows the Trial Examiner the por- 
tion of the Transcript showing Taub’s testimony on 
this exact subject) 


Trial Examiner: I will not take the testimony or 
change the ruling.’’? (Emphasis supplied) 


The Sun tried again, but vainly, to rebut the Govern- 
ment’s case, on the first day of the Sun’s presentation of 
its defense. Mr. Stern, one of the Sun partners, was under 
direct examination. 


“Q. Mr. Stern, you were present at the negotiating 
session—correction. Were you present at any negoti- 
ating session during the month of February, 1958 
when the—1959—when the subject of TTS and’ photon 
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machinery possessed or owned or purchased by the 
Northern Virginia Sun came up for discussion? 

A. T was. 

Q. With whom, on the union side, did it come up for 
discussion? 

A. My recollection is that during one of the negoti- 
ating sessions— 


Mr. Sachs: Could we fix the date? 
Trial Examiner: Yes. 


The Witness: My recollection is that it was five or 
six days, maybe seven, before the expiration of the 
contract. One of the members of the Scale Committee, 
I believe it was Mr. Manbeck, asked the question of 
representatives of the company as to whether or not 
it was true that we had some additional equipment 
stored in a warehouse in Arlington. 


Q. What answer was given, if you recall? 

A. The answer was, yes. 

Q. In the conversation, did Mr. Manbeck define the 
type of equipment that he was talking about? 

A. I believe he did. I believe he mentioned photon 
and TTS. 

Q. Mr. Stern, after this conversation with Mr. Man- 
beck, were there further negotiating sessions with 
the union representatives at which you were present? 

A. There were. 

Q. Did the position with the union with regard to 
any of the issues thereunder discussion, including the 
company counter proposals, change in any respect? 


Mr. Sachs: Objection. 
Trial Examiner: Sustained.’’ (JA 396-7) 


The next day, Mr. Sachs, the Government’s counsel, cross- 
examined Mr. Stern. During the course of the examina- 
tion, he inquired if the Sun’s representatives had taken 
notes of the bargaining sessions. (JA 398) <A few 
minutes later. Mr. Spelman went into this in more detail. 
(JA 399-400) 


27 


The Sun, of course, entered no objection. But the Trial 
Examiner himself intervened and said (JA 400): 


‘“‘Trial Examiner: Mr. Spelman, just a moment. 
You will recall that earlier in this proceeding here was 
considerable discussion and I think statements by the 
Trial Examiner before and after ruling regarding the 
negotiations and the sum total of it was that we were 
not going into the negotiations between the parties 
and I wasn’t going to permit it. 


This is a two-way street. I am not going to let you 
do it.”’ 


Later, when the Sun’s witness Mr. Hahn (chief negotiator 
for the Sun during the February and March, 1959 nego- 
tiations) was on the stand, a final effort was made to intro- 
duce defense testimony to rebut Taub’s testimony on the 
resumption of the negotiations. (JA 406-7) 


Tr. 1170-1: 
“Q. (By Mr. Sundlun) Mr. Hahn, directing your 


attention to the period of time after March 1, 1959, 
I inquire as to whether you had any discussions with 
Mr. Taub concerning resuming negotiations or a new 
contract. 

A. I did. 


Mr. Sachs: I object. 
Trial Examiner: Sustained. 
Mr. Spelman: I move to strike his answer. 


Mr. Sundlun: I would like to make an offer of 
proof for the record. 


Trial Examiner: You may. 


Mr. Sundlun: The offer of proof is if the witness 
were permitted to testify he would reply that yes, he 
did have conversations with Mr. Taub concerning the 
resuming of negotiations at a time after March 1, 
1959 on more than one occasion and that on all those 
occasions Mr. Taub said that he would not resume 
negotiations unless as a conditional (sic) precedent the 
company withdrew its notice terminating negotiations 
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which the company had sent, if you will recall, shortly 
after midnight on March Ist. 


Trial Examiner: Rejected.’’ 


With respect to the events of February, 1959, so vital to 
the Sun’s defense, counsel for the Sun meticuously obeyed 
the prior rulings of the Trial Examiner [see pages 21 and 
22, supra] and made no effort, on direct examination of any 
of its witnesses, to go behind that ruling. For example, 
witness Hahn confined his discussions with Taub to the 
period ending January 30th, 1959 (.J.A. 402-416), all ‘‘prior 
to the collective bargaining negotiations which took place 
between the Sun and the Union’’. (J.A. 413) 


However, on the very last day of the hearings, the Trial 
Examiner again permitted the Union to go into the events 
of February on direct examination. For example, the 
Union witness Moore, a member of the Union negotiating 
team, was asked by General Counsel. (J.A. 427) 


Tr. 1204-5: 


<Q. Were you present at the negotiations between 
the Union and the Northern Virginia Sun? 

A. Iwas. 

Q. Testimony has been introduced in this proceeding, 
Mr. Moore, that there were seven such meetings be- 
tween February 17th and February 28th. Can you say 
whether or not you were present at all of these meet- 
ings? 

A. I was. 

Q. There has been some testimony introduced in 
this proceeding, Mr. Moore, that at a negotiation meet- 
ing held on Saturday, February 21st, at which Mr. 
Taub was not present, that Mr. Manbeck, another 
member of the scale committee, made a statement that 
he had heard the company was bringing in new equip- 
ment?’ 


Counsel for the Sun then restated the due-process ques- 
tion in the following clear and concise manner. 


29 


“Mr. Sundlun: I object. I object on two grounds. 
The question is as leading as it can be. 


Number 2, we are now on rebuttal, possibly com- 
mencing testimony concerning the negotiations. If the 
Examiner will recall, it was part of our case to fully 
develop the negotiations, That testimony was excluded, 
not once, but if I reeall, several times. We have abided 
by it. 

Tt seems difficult to me at this point on rebuttal to 
believe that the prior rulings are going to be by in- 
direction circumvented and the entire course of the 
trial changed. If, however, this is to be the course, T 
would like to serve as prompt notice as I can and 
this being the first opportunity I have had, I am serv- 
ing such notice that we obviously would want to go back 
into and reopen for the purpose of developing the nego- 
tiations to the fullest possible extent. 

At this point, however, in view of the prior rulings 
of the Examiner I base my objection, number 1, on 
the leading nature of the question and number 2, on 
the Examiner’s prior rulings. 

Mr. Amram points out to me an additional point 
which I think is probably obvious from Mr. Hahn’s 
testimony, and that is the fact that we have carefully 
stayed away from the period of the negotiations dur- 
ing his testimony in the light of Examiner’s ruling. 

If the Examiner will recall, the testimony of Mr. 
Hahn was concerned with the period of May, June, 
and December 1958 and January 1959. (Emphasis 
supplied) ’’? (J.A. 427-8) 


General Counsel then argued that the question should be 
allowed because it responded to some testimony of Mr. 
Stern, one of the Sun partners, which dealt with some 
‘“‘rymor’’. He asked the Examiner to receive the testi- 
mony ‘‘to rebut that new evidence.’? General Counsel 
then followed by a statement which clearly shows the total 
violation of the Sun’s constitutional rights. He said 
(J.A. 428-9) : 

‘<T might add, however, that throughout this entire pro- 


ceeding the Examiner permitted into this record evi- 
dence tending to show that during the bargaining ne- 
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gotiations the representatives of the company did not 
tell the representatives of the union anything about this 
new equipment without going into details. This area 
is within the area that the Examiner has permitted as 
evidence in this proceeding.”’ (Emphasis supplied) 


The Examiner then permitted the question to be answered. 


What is most interesting is that the Trial Examiner 
gave the Government and the Union the right to introduce 
testimony about February concerning ‘‘rumors’’ mentioned 
by the witnesses for the Sun, but consistently refused to 
permit the Sun to introduce testimony about February to 
rebut specific and direct testimony offered by the Union. 


The Trial Examiner permitted Union witness Moore to 
testify on the question of the disclosure of the new equip- 
ment by the Sun during the negotiations. (J.A. 429-30). 
Then, on cross-examination, the Examiner permitted some 
limited questioning of Moore on the bargaining negotia- 
tions, but confined to the one document (Exhibit C.P. 14, 
J.A. 433, 531) which had been introduced by the Charging 
Parties. The Trial Examiner, in the middle of the exam- 
ination, sensing that the full story of what happened in 
February might be developed, interrupted on his own and 
qvithout objection from Government Counsel to say (J.A. 
432-3) : 


‘‘Just a minute. At the risk of reversible error and 
seeming inconsistency and I don’t believe I am in- 
consistent, except for the testimony that there was 
discussion regarding the counter-proposal that certain 
items were discussed I will take (sic)? more evidence 
as to what was said, what was said by either party 
back and forth, the offers and counteroffers during the 
meetings I will not permit in this record.’’? (Emphasis 
supplied) 


1The Sun attempted to introduce this exhibit as part of its defense. The 
General Counsel objected and it was excluded by the Trial Examiner (J.A. 
230). When counsel for the Charging Parties himself offered the document 
at a later stage the Sun, of course, did not object and it was admitted. 
(J.A, 433) 


2The word ‘‘not’’ was obviously omitted by the stenographer in tran- 
scribing the fifth line above. It must read ‘‘I will not take’’; otherwise, 
it will not parse. 
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In conformity with this ruling. the Sun’s counsel care- 
fully confined his cross-examination to generalized ques- 
tions respecting the discussions of the counter-proposal 
and meticulously avoided asking details about ‘‘what was 
said by either party back and forth’’. 


However, the Trial Examiner then reversed himself 
again, after the Sun had finished cross-examination and the 
Government took the witness for re-direct examination. 
General Counsel showed Moore the Union contract with 
the Sun that had expired on February 28, 1959. (J.A. 435-6) 
Over the Sun’s objection, Moore was allowed to testify as 
to the coverage of the agreement, and the machinery and 
equipment included in it. But when the Sun then sought, 
on re-cross, to go further into the equipment matter, the 
Trial Examiner cut off the examination and sustained the 
Fovernment’s objection to all the questions. (J.A. 436-7) 


The General Counsel then called Union President Taub 
as a rebuttal witness. On cross-examination, the follow- 
ing occurred: 


“Q. (By Mr. Sundlun): Let’s see if you can answer 
this simple question. 

Did vou or did you not understand the jurisdiction 
clause in the counter-proposals be directed to the sub- 
ject of teletypesetter and photon? 

A. No, sir. It was a complete package of the work 
we do in the composing room. That is the only way 
we negotiated. We don’t bring it down. We didn’t 
have an opportunity to diseuss item by item with your 
representatives. 

Q. Would you have discussed TTS and photon? 

Trial Examiner: You need not answer the question?’’ 
(J.A. 445) 


It will be noted that General Counsel had entered no ob- 
jection and that the order of the Trial Examiner was on 
his own. Finally, Taub was asked: 


‘*Q. Did you know you were going to receive the 
counter proposals before you did receive them? 
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Trial Examiner: You need not answer the ques- 
tion.”? (J.A. 446) 


Again, General Counsel had entered no objection. 


Immediately thereafter counsel for the Sun, to preserve 
the Sun’s rights of record, most politely noted of record 
his objection to the eutting off of the cross-examination 
of Taub, to which the Trial Examiner testily replied (J.A. 
446-7) : 

‘Trial Examiner: That sounds very formidable and 
T presume if we didn’t have a record that will show 
whether or not I made an erroncous ruling or whether 
or not I unduly eut you off from something you had a 
right to have access to, I ought to be worried about it. 

J assure vou I am not at all perturbed. Thank you 
very much.”’ 


2. The Trial Examiner took the Union testimony about use 
of Photon at the Louisville (Ky.) Courier-Journal and ex- 
cluded the Sun’s rebuttal testimony 


One other important event, during the hearings, related 
to the exclusion of vital economic defense testimony. 


The General Counsel and the Union both recognized that 
the principal defense of the Sun would be economic and 
would relate to the effects of automation on costs, on oper- 
ation, on labor rates, ete. Accordingly, the Government 
called as its witness an emplovee of the Louisville Courier- 
Journal, who was the Vice-President of the local union at 
that paper. 


His testimony was primarily technical. He furnished all 
the technical data about the Photon machine and how it 
works, and about the differences between a Photon opera- 
tion and a handicraft operation. But he also pointed 
out that the Louisville paper had trained its Union people 
for Photon operation, on its own premises and at its ex- 
pense. (JA 136-8). Further, he left no doubt that the 
Photon operation at that paper is run under Union condi- 
tions and under an I.T.U. contract. 
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One of the Sun’s principal defenses was the need to re- 
duce its composing room costs, and to limit the payment 
of $120.50 a week to the highly-skilled, highlv-trained 
handicraftsmen. If new automated equipment could oper- 
ate with low-skilled operators, naturally a lower wage 
would be offered. Yet the testimony of this witness neatly 
suggested that the Louisville paper was quite happy to 
have all the Photon jobs filled by Union men and Union 
wage rates. From this, it would be further argued that 
the Sun’s economic defense was fictitious. 


Counsel for the Sun saw this immediately, and, at a later 
stage of the proceeding, sought to show that the compari- 
son of the Sun with the Louisville paper was wholly im- 
proper. This testimony was rejected and the inference 
from the testimony of the Union witness is therefore un- 
answered in this record. 


‘*Q. Mr. Fritchey, were you here on the day when the 
gentleman from the Louisville paper testified? 


A. Yes, sir, I was. 

Q. Is the situation of the Northern Virginia Sun in 
any way comparable to that of the Lowsville paper 
for which that gentleman worked? (Emphasis sup- 
plied.) 

Mr. Sachs: I object to that. 

Trial Examiner: Sustained. 

Q. Is the Louisville newspaper a monopoly news- 
paper? 

A. It is. 

Mr. Sachs: I object to that. 

Trial Examiner: Sustained. It will be stricken. 


Q. Is there another morning newspaper besides the 
Louisville newspaper in the entire state of Kentucky? 

Trial Examiner: You need not answer that ques- 
tion.’? (JA 357) 
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3. The Trial Examiner excluded evidence about the newspaper 
competitive situation in Virginia 
One further economie defense was excluded. The Sun 
sought to prove that its actions were motivated entirely by 
economic factors, and by the necessities of the fierce com- 
petition which it faced. 


In support of this, the Sun proposed to offer evidence 
to show the competitive situation in the Virginia area. 
This was rejected. 


‘“¢Mr. Sundlun: Mr. Examiner, in view of your ruling 
and the discussion between you and Mr. Amram, I 
would propose to inquire from this witness as to his 
knowledge of the wage scales and union or non-union 
conditions of other comparable newspapers in the 
Virginia area. 

Trial Examiner: I don’t think it is relevant to this 
matter at all.’’ 


See also the rejected Sun Exhibits R-29 and R-30 which 
furnished vital information on the economic background of 
the Sun’s operation. (JA 424-426; Trans. Rejected Exhibit 
file) 


4. The Trial Examiner excluded the Sun’s cross-examination 
about “Bogus” 

One of the Sun’s principal positions was the economic 
need to eliminate ‘‘bogus’’, the wasteful reproduction of 
material that was destroyed as soon as completed (J.A. 
188-191, 345-6). This was included in the four matters 
covered by the counter-proposals. (J.A. 297-9, 531). How- 
ever, the Sun was never permitted to develop this defense 
in its cross-examination of the Union officers and witnesses, 
since the rulings of the Trial Examiner heretofore quoted 
cut off all inquiry with respect to the details of the bargain- 
ing negotiations. 


35 


5. The Trial Examiner excluded testimony about the Sun's 
efforts to continue negotiations, after March 1, 1959, 
through the Federal Mediation Service 


Finally, the Sun sought to show that, immediately after 
March Ist, the United States Government’s Mediation 
Board became involved in the matter, through its repre- 
sentatives, Mr. McCutcheon and Mr. Holden. Taub, the 
Union President, admitted this. (JA 239). 


“Q. Was any member of the Federal Mediation 
Board involved in the ease, as you say? 

A. Yes. I heard a Mr. McCutcheon call union head- 
quarters, but he did not talk with me.”’ 


Testimony of Messrs. McCutcheon and Holden would 
have been admissible to show that negotiations were or 
were not held, and which party was willing to negotiate 
after March 1, 1959. 


The Sun offered to prove that it attempted to renew 
negotiations after it had broken them off on March 1, 1959 
(as the Board admitted it had every right to do (J.A. 
53, note 2)) and further to prove that it was the Union 
which would not resume negotiations! (J.A. 407). 


But any further effort of the Sun to develop these points 
and to show what had happened after March 1st, and what 
positions the Union took, all as part of the proof of the 
Sun’s innocence of the charges against it, were excluded by 
the Trial Examiner’s rulings. 


* * * 


On the record above, there can be no doubt that the Trial 
Examiner’s Report bottoms the conviction of the Sun of 
unfair labor practices exclusively upon the bargaining tes- 
timony as well as failure to negotiate after March 1, 1959. 
As the Trial Examiner said, in his summary of his position: 


‘‘(The Sun is guilty because it) had no intention 
of renewing its contract with the Union or entering 
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into another under conditions acceptable to the Union 
_2? (J.A. 33) (Emphasis supplied.) 


It is equally clear that the Trial Examiner never per- 
mitted the Sun either to cross-examine or introduce direct 
testimony on this issue. Such one-sidedness violates due 
process and creates reversible error. 


F. The Constitutional Right of the Sun to Due Process 
Has Been Violated 


This is a due process case. 


The Sun was accused of unfair labor practices. The 
practices were confined to a single act—the lay-offs of 
Union men beginning March 1, 1959. The Government 
charged that the motivation of these lay-offs was anti- 
Unionism. The Sun defended that the motivation was 
purely economic. 


The essence of the due process question is simple to 
state. When the General Counsel sought to question the 
partners of the Sun as to what they did, the evidence was 
freely admitted. But when the Sun’s attorney sought to 
examine the Sun’s witnesses to show why they did it, and 
to cross-examine the Government’s witnesses on the same 
issue, the evidence was rejected. The whole issue in this 
ease is not what was done (this is almost undisputed ;) the 
issue is why was it done. On the latter, the Sun has never 
been allowed to put in its evidence. 


The Government’s proof was almost entirely the testi- 
mony of the executives of the Sun. There is really little 
dispute about what the Sun did, to the extent that the facts 
were shown. 


But the Sun then sought to show why it did what it did. 
Among other things, it sought to show the most vital and 
critical of all the facts in the case—what happened between 
the Sun and the Union during the 30 days immediately pre- 
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eeding the lay-offs in question. It sought to show, among 
other things, what the Union did in that period. It sought 
to show that the acts of the Union itself may constitute a 
complete defense and justification for the Sun’s actions, 
and exclude any finding of anti-Unionism on the part of the 
Sun. 


The Trial Examiner excluded all that evidence when 
offered by the Sun. To make matters worse, the Trial 
Examiner did admit certain testimony of what happened 
during the critical 30 days, but he admitted only the testi- 
mony of the Union, and only the testimony adverse to the 
Sun. The Sun was not even permitted to rebut that testi- 
mony, let alone introduce its own affirmative defenses. 


The proof of these assertions need not be elaborated 
here, It is essentially contained in Section E of this Brief, 
pages 15-36, supra. We ask the Court to read that See- 
tion. It states the due-process argument without further 
analysis. 


We may summarize the highlights as follows. 


The Trial Examiner permitted the extended interroga- 
tion of Union president Taub by the General Counsel (pages 
17-20, supra) on direct examination entirely on the details 
of the bargaining discussions up until the date of their ter- 
mination and also with respect to bargaining thereafter. 
The Sun recognized the danger of a one-sided Union presen- 
tation of the bargaining and attempted both through cross- 
examination and direct evidence to rebut the testimony of 
Taub, and to present the Sun’s economic defenses. 


However, the Sun was blocked by the Hearing Examiner, 
on objection by the General Counsel. To illustrate, the 
Sun was forbidden to cross-examine Taub himself (pages 
21-23, 31-2, supra), was forbidden to cross-examine Cyr 
(pages 20-1, supra) and was forbidden to cross-examine 
Moore (pages 30-1, supra). But of greater importance, the 
Sun sought to introduce direct evidence of the partners of 
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the Sun with respect to the identical matters on which the 
Union president and the Union men had testified. This 
had included two major items—(1) the events that took 
place during the actual negotiations in February, and 
(2) what happened after midnight February 28th with re- 
spect to further negotiations. The Trial Examiner excluded 
it. (pages 25-27, supra). 


Further, the Sun was forbidden to question its witness 
(pages 35-6, supra) with respect to the resumption of nego- 
tiations after March 1st. Taub had been permitted to 
testify that the Sun’s representatives had not appeared at 
a meeting allegedly set for the Monday morning following 
the ending of the bargaining on Saturday night, February 
28th. (page 24, supra). This fact, unexplained, could 
permit inference of unwillingness of the Sun to deal fairly 
with the Union. 


As a result of the Trial Examiner’s rulings, the Trial 
Examiner compiled a one-sided record with respect to the 


bargaining between the Union and the Sun, in which the 
Union’s position was admitted and the Sun’s position was 
excluded. This one-sided record was then used as the 
“‘background’’ for a finding of discriminatory discharges. 


The reading of this record leaves the reader with a com- 
plete sense of frustration. He will ask himself, 


Why was the Government, in this case, so intent in 
keeping the most critical facts of the most critical 
period in the relationship of this Company and this 
Union a matter of total darkness? 


Was it because the development of those facts would 
demolish the Government’s case? 


If the issue in this ease is the motivation of the em- 
ployer, how can the issue be resolved if the trans- 
actions of the most critical period are kept totally 
secret? 


How can the ‘‘background’’ of the controversy be re- 
lied upon unless all the ‘‘background”’ is presented? 
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How can there be a fair trial of the issue of the Sun’s 
motivation if the Sun cannot show what the facts are? 
How can anyone say that the Sun had a ‘‘day in court”’ 
if it was forbidden to present its defenses? 


It is difficult to conceive of a record which more clearly 
violates the constitutional right to due process. If we may 
draw a homely analogy, it is exactly like a homicide trial, 
where it is proved that the defendant deliberately and in- 
tentionally fired a gun and killed the decedent. The de- 
fendant secks to defend himself by offering evidence of 
what happened during the 30 minutes preceding the shoot- 
ing and why he fired the shot. This is excluded and he is 
found guilty of murder. Can such a conviction stand? 


The analogy is accurate. It was proved here that the 
Sun laid off men on March 1st. But the Sun seeks to 
defend itself by offering evidence of what happened be- 
tween the Union and itself during the 30 days preceding 
the lay-offs. This is excluded and the Sun is found guilty. 


1. The Sun was deprived of defenses 


It is axiomatic in this case that the question of the Sun’s 
motivation is a key issue to the solution of the dispute. Was 
the Sun motivated exclusively by economic motives, or was 
the apparent economic motivation a mere facade, and a 
shield behind which to engage in Union-busting? 


Mr. Sundlun was clearly right, in his statement (see 
page 25, supra) that 


“‘anless the respondent is permitted to divulge all the 
facts . . . it is impossible to lay any foundation in 
fact for the drawing of any inference concerning any 
motivation or intention. v2 


on the part of the Sun. 


The Sun should have been permitted to show ev: ery detail 
of the economic issues which were negotiated with the Union 
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during February, 1959, and to show the economic position 
taken by the Union on every one of these issues. 


The Sun should also have been permitted to show as to 
post-March 1, negotiations, (see pages 27-8, supra) that, 
after the 195S contract was validly terminated by the Re- 
spondent, in the early hours of March 1, as permitted by 
the contract terms, the Sun was still willing at all times 
to resume bargaining on all issues, but the Union was un- 
willing to resume bargaining unless the Sun, (a) would 
withdraw the termination notice, (b) would reinstate the 
1958 contract as the basis for further negotiations, (c) 
would retain the 1958 contract in effect during continued 
negotiations. 


Finally the Sun should have been permitted to develop 
the full story of all the discussions in February between 
its representatives and the Union officers respecting TTS 
and Photon and all the disclosures made to the Union with 


respect thereto prior to March 1, 1959. 


2. Although the case is not an unfair-bargaining matter, the 
Trial Examiner based his decision on an unfair-bargaining 
finding 

Not only did the Trial Examiner deprive the Sun of any 
opportunity to offer testimony on the issues just discussed, 
but the Trial Examiner compounded the error by spe- 
cifically finding the Respondent guilty of unfair bargaining, 

as an integral part of his decision. In his Report, (J.A. 

33), he says that the ‘‘conduct of the Respondent’’: 


“clearly shows, together with all the evidence con- 
sidered as a whole, that the Respondent had no inten- 
tion of renewing its contract with the Union or enter- 
ing into another under conditions acceptable to the 
Union, and also shows, just as clearly that the Re- 
spondent, together with the Union Contract, intended 
to rid itself of its Union member employees.’? (Em- 
phasis supplied) 
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This the Board unqualifiedly affirmed. (J.A. 53) 


Then, a few lines later on (J.A. 33), the Trial Exam- 
iner says: 


‘‘Although the contract between the Respondent and 
the Union as well as the negotiations surrounding it 
are not properly within the purview of this report; as 
‘background’ the contract negotiations are germane 
to the issues.”’ (Emphasis supplied) 


In writing this, the Trial Examiner completely forgot 
that he had, time after time, forbidden the Sun from pre- 
senting its side of the case on the ‘‘contract negotiations’’. 
This the Board unqualifiedly affirmed (J.A. 53). 


Finally, the Trial Examiner, (J.A. 12), says: 


“As the Respondent does not contend that the matter 
of employment on the photon and TTS machinery was 
ever diseussed with the Union during the contract 
negotiations which ended February 29th, therefore the 
undersigned finds it pointless to determine which of 
the parties has the more accurate memory as to the 
exact day the Union raised the question during the 
negotiations.’’ (Emphasis supplied.) 


Nothing could be more unfair to the Sun than this state- 
ment of its contentions. It was excluded by the Trial 
Examiner from stating its contentions during the nego- 
tiations in February. The Sun meticulously obeyed his 
ruling and made no statement of its contentions. Because 
of this silence, imposed by obedience by his order, [See 
pages 21 and 22 supra] the Trial Examiner erroneously 
felt free to make an adverse inference and finding. This 
the Board unqualifiedly affirmed (J.A. 53). 
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3. The authorities support Petitioner’s contention that due 
process was denied in this case 


The authorities are unanimous in holding that NLRB 
proceedings must be held within the concept of a ‘‘full and 
fair hearing’”’. Mr. Justice Jackson, in NURB v. Indiana & 
Michigan Electric Co., 318 U.S. 9 (1942), said at page 29: 


‘<The Labor Relations Act contemplates submissions 
of disputes as to labor practices of employers to rea- 
soned and impartial determination after full and fair 
hearing.’’ 


The authorities are also unanimous in holding that one 
of the elements of a ‘‘full and fair hearing”’ is the right of 
any party to answer and rebut testimony introduced by the 
opponent. 


In Carter v. Kubler, 320 U.S. 342 (1943), the Supreme 
Court said: 


‘‘The basic elements of a ‘fair and full hearing’ in- 
clude the right of each party to be apprised of all the 
evidence upon which a factual adjudication rests, plus 
the right to examine, explain or rebut all such evi- 
dence.’? (Emphasis supplied.) 


In Akron, Canton & Youngstown Railroad Co. v. U. S., 
261 U.S. 184 (1923), decision by Mr. Justice Brandeis, the 
Court said at page 200: 


‘©A full hearing is one in which ample opportunity 
is afforded to all parties, to make, by evidence and 
argument, a showing fairly adequate to establish the 
propriety or impropriety, from the standpoint of 
justice and law, of the step asked to be taken.”’ 


In Jacobsen v. Jacobsen, 75 U.S. App. D.C. 62, 126 F. (2d) 
13 (1942) at pages 14-15, the Court said: 


‘¢A full hearing includes, of course, a full oppor- 
tunity to introduce oral testimony. If, as the record 
implies, appellant was given no such opportunity, con- 
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tinuing the writ in force deprived him of his liberty 
without due process of law, in violation of the Fifth 
Amendment.’’ 


In this connection, §7 (c) of the Administrative Proce- 
dure Act is relevant. This Section provides: (5 USC 
§ 1006) inter alia: 


“Every party shall have the right to present his 
ease or defense by oral or documentary evidence, to 
submit rebuttal evidence, and to conduct such cross- 
examination as may be required for a full and true 
disclosure of the facts.’? (Emphasis supplied.) 


In Southern Stevedoring Co. v. Voris, 190 F. (2d) 275 
(C.A. 5, 1951), this section was invoked in a case where 
the Commissioner in a Compensation ease, accepted ex 
parte medical statements and the right to cross-examine 
was excluded. The Court reversed the finding based on 
the use of such testimony on due process grounds. 


In NDRB vy. Indiana & Michigan Electric Co., supra, 
Mr. Justice Jackson said, at page 23: 


“That Courts which are required upon a limited 
review to lend their enforcement process to the Board’s 
orders are granted some discretion to see that the 
hearings out of which the conclusive findings eminate 
do not shut off a party’s right to produce evidence or 
to conduct cross-examination material to the issue... 
Findings of the NLRB cannot be said to be fairly 
reached by it unless material evidence which might 
impeach as well as that which might support the find- 
ings are heard and weighed by it.’? (Emphasis sup- 
plied.) 


A third principle applies here, on which there is again 
unanimity in the authorities. Every administrative agency 
must receive and consider evidence which is relevant to 
the issues. 
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In Donnelly Garment Co. v. NLRB, 123 F. (2d) 215, (C.A. 
8, 1941), the Court said, at page 224: 


“That a refusal by an administrative agency such as 
the National Labor Relations Board to receive and 
consider competent and material evidence offered by 
a party to a proceeding before it, amounts to a denial 
of due process is not open to debate. As Mr. Justice 
Stone said in his dissenting opinion in Pittsburgh 
Plate Glass Co. v. NLRB, 313 U.S. 146, 177, ‘one of 
the most important safeguards of the rights of the 
litigants and the minimal constitutional requirement, 
in proceedings before an administrative agency vested 
with discretion, is that it cannot rightly exclude from 
consideration facts and circumstances relevant to its 
inquiry which upon due consideration may be of per- 
suasive weight in the exercise of its diseretion; and 
there can be no compromise of this requirement on ‘the 
footing of convenience or expedieney hecause of the 
natural desire to be rid of harrassing delav’. That the 
Board would or might have reached no different con- 
clusion had the rejected evidence been received is en- 
tirely beside the point. The truth is that a contro- 
versy tried before a court or before an administrative 
agency is not ripe for decision until all competent and 
material evidence proffered by the parties has been 
received and considered.’’ (Emphasis supplied.) 


This quotation above was approved in NURB v. Burns, 
207 F. (2d) 434, 436 (C.A. 8, 1953). 

At page 223, the court, again referring to Pittsburgh 
Plate Glass Company, said: 

“‘Tt is obvious that there was no difference of opin- 
ion as to the existence of the constitutional require- 
ment that an administrative agency must receive and 
consider evidence which is competent and material.’’ 
(Emphasis supplied.) 


In NLRB v. Indiana & Michigan Electric Co., supra, the 
Court, at page 20, questions the 


‘fairness of giving absolute finality to the Board’s 
findings of fact where there has been a refusal to hear 
and incorporate in the record (relevant testimony).’’ 
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Against the background of these authorities, the con- 
clusions of the Trial Examiner and the Board cannot 
stand. The issues of the bargaining during February 
and of possible bargaining after March 1st were clearly 
relevant. The issue of motivation for the lay-offs can 
never be resolved unless (a) everything that happened in 
February and March is revealed, and (b) every relevant 
economic factor in the ease is revealed. 


We submit that this case falls within the ambit of the 
opinion of Mr. Justice Holmes in Saunders v. Shaw, 244 
U.S. 317 (1917). Here the plaintiff, in a condemnation 
ease, had offered certain testimony to show that the land 
which had been condemned would receive no benefits from 
certain improvements. Defendant objected and the testi- 
mony was excluded. The defendant then offered certain 
collateral testimony leading to the same issue and the plain- 
tiff was forbidden to cross-examine. The court then de- 
cided the case, in favor of the defendant, on the issue on 
which the plaintiff had been excluded. The Supreme Court 
reversed on the ground of due process. 


VI. CONCLUSION 


Wherefore, on the basis of the foregoing it is respectfully 
urged that the Board’s decision be reversed, or, in the alter- 
native that the cause be remanded for a new hearing before 
a Trial Examiner. 


Purr W. Amram 

Gusert Hawn, Jr. 

Bruce G. Sunpiun 
944 Washington Building 
Washington 5, D. C. 
Attorneys for Petitioners 


Of Counsel: 


Mark B. Saxpcrounp 
Amram, Haun & Sunpiun 


